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P-ROGCGEEDI-NGS
10: 04 a. m

CHAIRVAN Rl FFI'S: Good norning,
| adi es and gentl enen. This is the public
heari ng of the Board of Zoni ng Adjustnent of
the District of Col unbia. My nane is Ceoff
Giffis, I'mthe Chairman.

Joining ne today is the Vice-Chair
Ms. MIller and M. Etherly, our other esteened
col l eague on the Board. Representing the
Nat i onal Capitol Planning Commi ssion, with us
Is M. Mann.

And representing the Zoning the
Comm ssion with us this norning, at our
hearings, is M. Turnbull. Copies of today's
heari ng agenda are avail able for you.

They are located at the table
where you entered in the hearing room You
can pick it up and see where you are on the
chronol ogy. W will get through all four
cases this norning, in our session.

There are very inportant aspects
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that you need to fully wunderstand, in ny
opening remarks, so | wll get through them
| f there are questions, of course, | can take
procedural questions on that.

However, it should be known that
all proceedings before the Board of Zoning
Adj ustment are recorded. They're recorded in
two fashi ons.

The first and nost inportant is
the Court Reporter, who is creating the
official transcript. The Court Reporter is
sitting on ny right on the fl oor.

Attendant to that, |1'd ask that
everyone fill out two witness cards, prior to
coming forward to speak to the Board. Those
two cards are | ocated where you enter in the
heari ng room

They're al so | ocated at the tables
in front, where you wll provide your
testinmony. Two cards filled out and given to
the Court Reporter, prior to com ng forward.

Wen you do, and are ready to
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address the Board, make yoursel f confortabl e,
and you're going to need to turn the
m crophone on and state your nane and address
for the record. You only need to do this
once, and then you can proceed.

Wth all that, we wll have you
spelled correctly in the transcript and we
al so know what you say and you'll get all
credit for it.

Second way we are being recorded
Is we're being broadcast live, on the Ofice
of Zoning's website. There are caneras all
t hrough room no need to be concerned about
that, but you should know that that is also
happeni ng.

Attendant to that, and lastly, |
ask that people turn off cell phones and
beepers, so that we don't have a di sruption of
the transm ssions.

The order of procedure for our
special exceptions and variances 1is, and

always is, as follows. First, we hear from
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the Applicant, their case presentation.
Secondly, we will hear all Governnent reports
that have filed nenbs, attendant to that
application.

The Ofice of Pl anni ng, t he
Departnment of Transportation, these are
typi cal agencies that file in applications.

Third, we will hear from the ANC
Wi thin which the property is |l ocated. Fourth,
we will call forth any persons or parties in
support of an application.

Fifth, we wll <call forth any
persons or parties in opposition to an
application. And, sixth, finally we wll
return to the Applicant for any rebuttal
W t nesses or cl osing remarks and concl usi ons.

Cross examnation of wtnesses
that are presented is able, are able, cross
exam nation of wtnesses are able to be cross
exam ned by the ANC and the parties in the
case.

Qobviously, the Applicant is a
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party in the case. W wll establish other
parties as we call forth the case, and the
ANC, within which the property is located, is
automatically a party within the case.

I won't go through all t he
desi gnations and determ nations, regul ations
I n our power to direct cross examnation. |f
that's needed, believe ne, | wll take that
upon nyself to do it in the specific case.

It should be well known that the
Sunshi ne Act requires that this Board conduct
all its hearings in the open and before the
publi c.

W do enter into Executive
Sessions both during or after hearings on
cases, in order to review facts of a case and
sonetinmes to do Iimted deliberation.

However, it be assured that all of
our deci sions and deliberations are put forth
in the public forum and on the record. Qur
Executive Sessions are in accordance with the

Sunshine Act, our rules, regulations and
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procedures.

The decision of this Board in
contested cases nust be based on this public
record. So, it should be known, we are
creating that in this room today.

And all the information that's
provi ded, or any information that you believe
Is inmportant for this Board to nmake its
determ nation, should cone into the record,
either in oral formor in witten form | t
wi |l be given an exhibit.

This Board will only deliberate on
that whichis inthe record. So, attendant to
that, we'd ask also that if we take a break or
on recess or at a lunch break, that you do not
engage Board nenbers is private conversations
today, so that we don't give the appearance of
receiving information outside of the public
record.

At this point, let ne say a very
good norning to Ms. Bailey, who is wth the

Ofice of Zoning. M. dazer, with the Ofice
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of the Attorney Ceneral. M. My wlill be
joining us also with the Ofice of Zoning.

|"mgoing to ask that all persons
present, t hat are planning to provide
testinony to the Board today, if you would
pl ease stand and give your attention to M.
Bai |l ey, she's going to swear you in.

(Al witnesses are sworn.)

CHAl RMAN (Rl FFI' S: Excel | ent, thank
you all very nuch. Wth that, then, we can
nove to any prelimnary matters. Prelimnary
matters are those which relate to whether a
case wll or should proceed today.

If, you believe a case is on our
schedul e that should not proceed, you have
sonme issue with it, or you're not prepared to
go forward, if proper notice, adequate notice
hasn't been provi ded.

If you would please cone forward
at this tine. Those are elenments of
prelimnary matters that the Board needs to

hear i mredi ately.
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Wth that, |I'm going to ask if
prelimnary matters would be indicated by
having a seat in front us. Ms. Bailey, are
you aware of any prelimnary nmatters for the
Board's attention?

M5. BAILEY: M. Chairman, nenbers
of the Board, to everyone, good norning.

CHAI RVAN GRI FFI'S: Good nor ni ng.

MS. BAILEY: Staff doesn't have any
at this tinme, sir.

CHAI RMAN GRI FFI' S: Excel l ent. But
It appears that we do have one prelimnary
matter from those present here today. W're
going to hear that right now Good norning.

MR JARBOE: Good norning, M.
Chai rman, nenbers of the Board. My nanme is
Kenan Jarboe, | amw th ANC-6B, and | do w sh
to bring up a prelimnary matter is Case
Nunmber, it's the third case.

CHAI RMAN GRI FFI'S: 175377

MR JARBCE: 17537, correct, 740

13'" Street. And | apologize if this is not
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rel evant, but | need sone guidance from the
Board here and i ndul gence of the Board.

Thi s case has been sonet hing that
we've been, it's been hard for us to get
around. And what |'mgoing to propose is that
this be remanded back to the Zoning
Adm ni strator for further clarification.

And | say that for two reasons.
We have two notifications on this particular
case. One for a Special Exception and one for
a Vari ance.

CHAI RVAN GRI FFI' S:  Good. And | et
me stop you here. First of all, is the
Appl i cant present? Wuld you m nd com ng up?
17537, you would --

MR, JARBOE: And then there's a
secondary issue about whether the Zoning
Adm ni strator conpleted their reviewon this,
particularly with an issue of a side court.

| think the drawings of the
particular building clearly show that this

particul ar buil ding does not go lot |ine, the
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addition does not golot linetolot line. It
I ndents fromthe existing building.

Therefore, ny reading of the
Zoning Regulations is that it's creating an
i1l egal side court on there.

CHAI RVAN GRI FFI' S: Ckay.

MR, JARBCE: There was nothing in
t he Zoni ng Adm ni strator's decision. In fact,
| talked to the Zoning Adm nistration | ast
ni ght.

CHAI RMAN GRI FFI'S: Action fromthe
Zoni ng Admi ni strator is not required, though,
to bring a case before us. In fact, nost
cases cone before us before they go the Zoni ng
Admi ni strator.

So, | wunderstand vyour issue of
evidencing all the relief that mght be
requi red. However, before we go too far into
that, 1'd like to have the Applicant introduce
t hensel ves for the record. Yeah, just touch
the base, there's a knob, or rather on the

ot her one.
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Boy, you've got a whole bunch of
equi pnent .

MR. TABBS:. Ckay, sorry about that.
It's the first time here.

CHAI RMAN GRI FFI'S: | ndeed.

MR TABBS: MW nane 1is Victor
Tabbs, and | am the Applicant and |I'm the
Honeowner of the property located at 740 13'"
Street, SE

CHAI RMAN GRI FFI' S: Ckay. And your
current address is?

MR, TABBS: My current address,
where | reside?

CHAl RVAN (RI FFI S Yes.

MR, TABBS: Currently I'mresiding
in Maryland, at 11727 Pindell Chase Drive,
Fal | ston, Maryl and.

CHAI RMAN GRI FFI' S: Ckay.

MR. TABBS: And |'ve been residing
there tenporarily --

CHAI RVAN GRI FFI'S: That's okay, |

just needed it for the record.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

14

(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

MR TABBS. - wuntil | get this
strai ght ened out.

CHAI RMAN GRI FFI' S: Excellent. The
prelimnary issue we have with this case is
that we don't have evidence in affidavit that
this was posted. |Is that correct? Is that
your under st andi ng?

MR TABBS: Yes.

CHAI RMAN (RI FFI S:  Ckay. So it
hasn't been posted. The second question |
have, have you anended, officially anmended t he
application for a variance based on 400.1
limtation of the nunber stories?

MR. TABBS:. Yes, | have.

CHAI RVAN GRI FFI S: Ckay, okay. So
| think we need to renedy that first, as a
posting. |Is there any indication of why this
wasn't posted?

MR TABBS: Actually, it wasn't
post ed because it was an oversi ght on ny part.

CHAI RVAN (RI FFI S: Ckay.

MR TABBS: | wasn't aware of it

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

15

(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

until | came down here on --

CHAI RMAN GRI FFI'S: Fri day.

MR. TABBS. -- Friday.

CHAI RMAN GRI FFI'S: Ri ght .

MR. TABBS: And | went through ny
files and one of the staff nenbers pointed it
out to ne, saying that it wasn't posted and
maybe | can post it.

And when | went, | got the posters
fromthe staff nenber, and when | went to post
It | notice on the posting that it had the
descriptions of the initial letter, which was
a four-story, for the variance. | posted a
speci al excepti on.

CHAI RMAN GRI FFI' S: Ckay.

MR TABBS. So, | didn't post
anyt hi ng.

CHAIRMAN GRIFFI'S: | see, okay. |
think it would be inportant to have this
posted and especially with the change of the
relief required.

So, let nme hear from other Board
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menbers, but | would like to set this off,
have it posted today and set it off for the 14
days required for posting, which would be, |
t hi nk we can make the 12'"

Let nme hear from the Applicant
first. |Is there any difficulty in that day?
If we were to set this for a hearing on that
day, the 12'"?

MR, TABBS: No, not at all.

CHAl RVAN Rl FFI S Ckay. Ms.
Bail ey, | was thinking that we'd probably do
that first in the afternoon. Do you see any
difficulty with that schedul e?

M5. BAILEY: No, M. Chairnman.

CHAl RMVAN GRI FFI'S: Board mnmenbers?
How is the norning on the 12'", the first case
I n the norning?

MR. TABBS: |'m avail abl e.

CHAI RVAN GRI FFI'S: Excel l ent. Yes,
you had a concern?

MR JARBOE: M. Chairman, | am

wondering if you could put it off slightly
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| onger? The reason being, because of the
confusion over this, that maybe that the ANC
would like to revisit this case at our next
neeting in Decenber?

CHAI RVAN  GRI FFI S: When's  your
meeti ng?

MR, JARBCE: The second Tuesday in
Decenber. | don't have ny calendar in front
of me and | don't know what that date is.

CHAIRMAN CGRIFFI'S: That would be
the 12'"

MR JARBCE: That woul d be the 12'"
If it's that evening, then we would be, if
we're going to reconsider this. Because it
was, what we had notification of was a
variance and a special exception, and the
dynamcs of the vote had to do with the
I nterplay between those two cases.

| can't say that we're going to
reconsider, but | personally will bring it up
for reconsideration at the ANC.

CHAI RVAN GRI FFI'S: Ri ght.
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MR. TABBS: Can | j ust add
something? | nmean | would definitely like to
get the input of the ANC and the nei ghbors,
and | think I have reached out to, especially
t he nei ghbors.

But | would personally like to
nmove this on, because it's been a while. |
mean |'ve waited five nonths for a hearing.

CHAI RMAN GRI FFI'S: Ri ght .

MR. TABBS: So, it's been a while.

CHAIRVAN GRIFFIS: | think we've
got acritical issue here and | think what |'d
| i ke to do, and suggest that perhaps you al
meet, not an official of the ANC

You've had that neeting. The
substance is here, and nove ahead with that.
W have a case that dropped off on the 12'"
which is why we have an openi ng.

If | don't hit this date, then
it's actually pushed off probably until
February, which doesn't nake a heck of a | ot

sense in terns of getting people in the que
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down and through us, in an expedited fashion.

We'll take the tine we need to, to
go through it all on that date. And obviously
give anple tinme for the ANC to address those
| Ssues.

MR JARBCE: M. Chai r man, ny
concern is that we won't have a tine to vote
on that. But | do have a solution to that.
s that wunder the bylaws of the ANC, in
energency situations, the Executive Committee
can neet as if they are the ANC, to have that
vote then ratified at the full ANC neeting.

| don't know whether we want to
avail ourselves of that, but that m ght be a
possibility.

CHAI RVAN CGRI FFI S: Wl |, I
appreciate that, and I think that would be a
great thing to pursue and to | ook at.

M. Tabbs, |'m going to ask that
you have submtted into the record, prior to
the hearing, a drawing or just a clarity of

dr awi ng. The reproduction quality, | can't
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really read a |lot of the dinensions on the
pl ans, which is understandable. But, we need
one cl ear drawi ng that indi cates the hei ght of
the ceiling of the first |evel.

Well, vyou're indicating, well,
yes, we're going to need the height of the
ceiling of the first level fromthe adjacent
gr ade.

MR, TABBS: Ckay. The hei ght of
the ceiling on the first |evel.

CHAI RMAN GRI FFI'S: Right, right.

MR. TABBS:. Ckay.

CHAI RMAN CGRI FFI'S: Okay, and then
the record, of course, should be open for any
additional filings you have. Ww'd like to
have t hose i n seven days prior. 1'll give you
a date of when that should be submtted.

I f you have additional address to
the variance that you're going to be seeking,
you know, just the test case and anythi ng el se
you want to put in witing ahead of tine.

MR, TABBS: Ckay, so you're saying
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the vari ance, you nean the special exception?

CHAI RVAN QR FFI S: Speci al
exception and variance. Because you've
anended your application to include a variance
from limtation of nunber of stories under
400.1, correct?

MR TABBS: Wl |, nmy initial
application was for a special exception.

CHAI RVAN (Rl FFI' S: Ri ght .

MR. TABBS: And a letter for the
variance canme in part via an error. ' ve
never requested a variance. It was just for
a speci al exception, only.

CHAI RVAN (RI FFI S: Ckay.

MR TABBS. |'ve never requested

for a variance. It's just that the letter
cane fromthe Zoning Branch, like | said, via
an error.

CHAI RMAN GRI FFI S: Ckay.
MR, TABBS. As a vari ance.
CHAI RVAN GRI FFI'S: And what do you

think that error was?
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MR, TABBS: |'m not exactly sure
what the error was, but it took ne four, maybe
four nonths to work with themto correct it.

| can only say, when | sit down
and spoke with the technician, that she was
| ooki ng at the rear of the building and it, on
the drawings, it does look |ike, from the
rear, that it is a four-level unit, but it's
not .

The description is a three, the
description, once this is done, wll be a
three-story, plus a cellar, once it's all
done.

CHAI RVAN CGRI FFI' S:  Ckay. Here's
what you're going to need to do. Boy. You're
going to need to get clarity on that right
away. | would, there's a couple of things.

| woul d advertise it as a variance
i medi ately, so that we can hit the 12'". So
that you have the posting tine already done.
And t hen be prepared either to nake a case for

the variance or make a case to the fact that
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you don't require the variance.

And that case for not requiring
the variance, is going to be based, is exactly
what | just requested you put into the record.
It's that dinension.

If you can work with the Zoning
Techni ci an, or soneone in the Zoning Branch to
rescind that letter, that a variance is
requi red, that would be fine.

The Board has full jurisdictionto
remove that fromrelief, if we find that you
don't need it. But sonehow, right now, we're
bound to the fact that you have been referred
to us by the Zoning Adm ni strator for needing
a variance fromthe stories.

MR. TABBS:. Ckay.

CHAI RMVAN  RI FFI S: So, it's a
pretty bright line, easy thing to cal cul ate.
So we'll be able to figureit out if you don't
get it all done. Wth that being said --

MR, TABBS: Ckay, if | could just

add one ot her thing.
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CHAl RVAN GRI FFI' S: Sure.

MR, TABBS: The letter that |
recei ved --

CHAI RVAN GRI FFI S: June 15'"?

MR, TABBS: Well, both of themwere
dated June 15'". The date wasn't changed.

CHAI RMAN GRI FFI'S: | under st and.

VR. TABBS: But the speci al
exception letter that I received wth
proposing a three-story plus cellar, and it's
for a special exception.

CHAI RMAN (Rl FFI' S: Ri ght .

MR, TABBS:. That's what this letter
states. It doesn't say vari ance.

CHAI RMAN GRI FFI'S: | under st and.

MR, TABBS: So that's why |I'mjust
a little confused at how the variance cones
I n.

CHAI RMAN GRIFFI'S: And the second
| etter, though, and it's signed by the Zoning
Adm ni strator, that says a variance pursuant

to 40.1 to allow four-story rear addition to
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the existing three-story structure in the R4
Zone District. So we've got to clear that up.

MR. TABBS:. Ckay.

CHAIRVAN &RIFFIS: |If you have
questions today or after today, the Ofice of
Zoning staff here can possibly assist.

MR. TABBS:. Ckay.

CHAIRMAN GRIFFIS: |If the Zoning
Adm nistrator's office isn't assisting, in
ternms of clarification.

MR. TABBS:. Ckay.

CHAIRVAN GRIFFI'S: But | would be
ready for that. However you want to address
It, you're going to have to address it. And
there mght be sone clarity of neeting with
the ANC, too. They're fairly versed in all
these issues. It either is or it isn't.

MR. TABBS: Ckay, yeabh.

CHAl RVAN (RI FFI' S: So, we just need
to figure that out.

MR. TABBS. Ckay, thank you.

CHAl RMAN (Rl FFI'S: What el se?
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VR ETHERLY: M. Chair, very
briefly. | believe there are party status
requests or a request attached tothis. So it
will be your intention to deal with that on
t he reschedul ed date of Decenber the 12'"?

CHAl RMAN (Rl FFI S: Excel | ent, thank
you for bringing that up. Absolutely. Wat
| would request, is that you do have M.
Cassidy, is M. Cassidy present? Yes, indeed.

If you would avail yourself just
to deliver to himany information that you're
submtting into the record. W haven't
established themas a party at this point. W
won't until the 12'"

W either will establish or not.
However, best to have everyone seeing the sane
thing so we don't have tinme required on the
12'" taken up with review ng issues.

MR, TABBS: How would | get that,
mai | or go through the ANC?

CHAIRVAN GRIFFI'S: Yeah, if you

woul dn't mnd, he's here. That's M. Cassidy
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right there. You guys can communi cate on how
you each want to get infornmation. And,
please, we'll try to neke it as easy as

possi ble to get information.

MR JARBCE: M. Chairman, [ ''m
informed that M. Cassidy wll not be
avail able on the 12'". Is there a possibility

of substituting a party for his, another
nei ghbor for his testinony.

|"mquite not sure how the process
wor ks.

CHAI RMAN GRI FFI'S: M. Cassi dy, why
don't you conme up for a quick second. Ckay,

I f you woul d just state your nane and address,

pl ease?

MR, CASSIDY: M nane is Bryan
Cassidy, | live at 748 13'"" Street, S.E. |I'm
an Architect and | have followed this from

| ast Decenber.
CHAI RMAN (RI FFI'S: Thank you, M.
Cassidy. Let ne ask you, are you wanting j ust

to present testinony in opposition on this?
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MR. CASSI DY: Opposition, yes.
CHAI RMAN GRI FFI'S: Okay, you just

want to present testinony?

MR. CASSIDY: Yes, | have the
nei ghbor hood, | represent the neighborhood.
Unfortunately, | have to be at a graduation at

Washi ngton State University.

CHAIRMAN CGRIFFI'S: | understand.
There's a difference between presenting as a
person and testinony and being a party in the
case.

MR. CASSIDY: | applied for party
st at us.

CHAIRMAN CGRIFFI'S: That | have
right in front of nme, indeed, Exhibit Nunmber
29. \Wat |' maski ng you, however, is whether
you would li ke to just present your testinony
as a person, or are you wanting to participate
as a party, which would nean a full case
presentation, calling wtnesses.

You woul d be abl e to cross exam ne

W t nesses. You would also, in all of that,
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you are al so obligated for anything the Board
requests of the Applicant, if there's any sort
of filings that we have or briefings or
anyt hi ng of that nature.

So there's two different |evels.
Everyone is able to participate. W can take
your view as a person, and you can provide
your testinony, or we wll pursue a party
st at us.

MR CASSIDY: Wll, what do you
advise? It's ny availability that bothers ne.
| will not be avail able on Decenber 12'".

CHAI RMAN GRI FFI'S: Right, we'll get
to that issue, but let's start with the first
I ssue. What would you advise hinf | think
that was his question.

MR JARBCE: That was his question,
M. Chairman. Umm ny concern would be that
he would be allowed to submt witten
testinony and from ot her nei ghbors.

CHAI RMAN GRI FFI' S: He doesn't have

to submt those.
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MR, JARBCE: And | don't know if
you have to be a party in order to do that.

CHAIRVAN GRIFFI'S: The record is
open for that, if they want to submt that.
| nmean they shoul d have or coul d have, but we
don't need a party in the case to gather up
| etters fromeverybody. |Is that the only --

MR, JARBOE: That was why, that
would be ny only concern other than you're
m ssing his excellent testinony.

CHAI RMVAN GRI FFI S Yes. So your
advice to himis?

MR JARBCE: My advice to himis
that | don't think party status is necessary
for him | think the ANC can handl e the party
st at us.

CHAI RMAN GRI FFI'S: Gkay. Now goi ng
to the conflict on the 12'", because we want
to make sure that everyone is addressed. M.
Cassidy, is it possible for you to put your
testinony in witing to submt for the 12th

if the Board will review?
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MR. CASSI Dy Yes, they can
everything in witing.

CHAI RVAN GRI FFI'S: That would be
brilliant.

MR. CASSIDY: | have to be at a
graduation, that's it.

CHAI RVAN GRI FFI'S: Congr at ul ati ons.

MR, CASSI DY: Not m ne.

CHAIRMAN GRIFFI'S: On, wel |.

MR. CASSI DY: My student.

CHAI RMAN (Rl FFI' S: Ckay, good. It
sounds like it's all comng together. Very
well. O her concerns?

(No response.)

CHAIRMAN CGRIFFIS: W're going to
set a date then. M. Bailey, if you wouldn't
m nd assisting ne. That Tuesday prior to the
12" at 3:00, M. Cassidy, M. Tabbs, the
ANC, we're going to need all of the
information into the record at that tine.

M5. BAILEY: That's Decenber the

5" M. Chairman.
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CHAl RMAN (Rl FFI' S: Excel | ent, thank
you very much. Decenber 5'", 3:00?

MS. BAI LEY: Yes, sir.

CHAIRMAN GRIFFI'S: M. Cassidy, if
you are organi zing other letters or what have
you, you can obviously tell the neighbors to
put that in. W'I|l keep the record open for
t hat .

|  would advise you that any
letters that conme in, should go directly to
addressing the specific issues that are
covered under the variance, and/or special
exception.

And, M. Tabbs, we're |eaving the
record very open for you, in terns of
presenting any other witten subm ssions on
the case presentation and/or relief that's
requi red or not required.

MR. TABBS: So will that be due in
by the 5'", al so?

CHAl RVAN GRI FFI' S: Yes, vyes.

MR. TABBS:. Ckay.
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CHAl RVAN (Rl FFI S: Ckay.

MR, JARBOE: M. Chairman?

CHAI RMVAN GRI FFI S: Yes.

MR. JARBCE: Could | ask for sone
gui dance on the other issue of the side yards?
| s that an i ssue, then, that needs to be taken
up with the Zoning Adm nistrator or is that
sonet hing that should be brought up at the
heari ng?

CHAI RVAN QR FFI S: Let's get
quickly into that. The point is you' re saying
that the actual wall doesn't sit on the
property |ine?

MR JARBCE: Correct.

CHAIRVAN CGRIFFIS: M. Tabbs, is
that correct?

MR, JARBOE: On either side.

MR. TABBS: That is correct, and
the reason why it's not sitting on the
property line, the addition was bunped out
based on an existing addition that was there.

There was a ten foot addition
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exi sting. And when | nade the application,
made the application based on the addition
that was al ready there.

| spoke with the Project Manager
of this case and voiced that to him and we
sort of canme up with an agreenent as to what
we can do, or what | can do with that.

CHAIRVAN GRIFFI'S: Wen you say
Proj ect Manager, who do you nean?

MR. TABBS: The Project Manager of
the Ofice of Planning. WMatt?

CHAI RVAN CGRI FFI'S: And here he is.

MR, JESSICK: Yeah, | spoke wth
M. Tabbs and made it clear that having those
very small side courts would be a definite
I ssue with us.

As stated in ny reports, they
could be a potential fire hazard or health
hazard. So, M. Tabbs and | di scussed vari ous
met hods of either filling in the courts with
sonme additional wall system or where that

wasn't possible, perhaps permanently sealing
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t hat enpty space.
But we definitely want to see
those side courts filled in.

CHAI RVMAN GRI FFI'S: Ckay. So there

It is.

MR, TABBS:. Yeah, yeah, that's no
problem that's not an issue for ne. | can
fill those in.

CHAIRMAN GRIFFIS: Ckay, by the
12'", why don't you have sonething ready for
us to see or at least, have it in even prior,
on how you're going to address that.

kay, what else? Anything else
that we can do at this tinme? At this tine,
M. Tabbs, | want to nmake sure that you know
I f | answer all your questions procedurally,
do you have any other questions on this?

MR TABBS: No, | don't have any
guestions on it. | just apol ogize for being
I n the situation.

CHAIRVAN CGRIFFIS: Not to worry.

Get ready for the 12'". Make sure you post
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that property. Any procedural questions or
technical questions that you have, please
avail yourself to the Ofice of Zoning Staff.

They' re excellent here and they're
obviously very well aware of all that needs,
and these requirenents. Ms. MIller has a
questi on?

M5. MLLER | have a question with
respect to the ANC. According to ny records,
we don't have a report in the record. l's
t here one?

VR. JARBCE: You should have
received a letter.

M5. MLLER A letter?

MR, JARBOE: A letter, yes.

M5. M LLER Representing the ANC s

position?

MR, JARBCE: Representing the ANC s
posi tion.

M5. MLLER kay, I|'ll look for
t hat .

MR, JARBCE: | apol ogi ze, | can, |
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do have a copy of that here.

M5. MLLER |I'm not sure if ny
ot her Board nenbers have it. | just want to
clarify that we had a report, because you were
tal ki ng about a re-consideration and | wasn't
sure we had the report. GCkay, it's just been
brought to our attention.

CHAI RVAN GRI FFI'S: So t hat was j ust
put into the record on the 20'".

MR, JARBCE: Yeah, the letter that
| have is dated the 15" It may not have
been received until the 20'". W' d asked for
the seven waiver because the neeting took
pl ace within seven, actually a week ago.

CHAIRMAN GRIFFI'S: So we're going
to have to take that up, too. | think we're
going to put that in. But can you nake sure
M. Tabbs has that letter before he | eaves?

MR, JARBCE: Certainly.

CHAIRMAN GRIFFIS: Geat, thank
you.

M5. MLLER Can | just clarify

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

38

(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

al so, so, the fact that this hearing wll be
hel d on Decenber 12'", you indicated that your
byl aws all ow for your Executive Commttee to
meet and vote on reconsi dering action that was
already ratified. 1s that what you're sayi ng?

MR JARBCE: Umm the, yes. The
Executive Commttee has the power to act as
the full ANC in energency situations. The
last time we did that was 9-11.

But subj ect to t hen t he
ratification of the full ANC

M5. MLLER R ght, okay.

MR, JARBCE: So, potentially, |
could conme in here, give testinony, and the
next day have to rescind it all.

M5. MLLER Right.

MR JARBOE: But, nornmally, that
doesn't happen. And conceivably we coul d neet
and our Planning and Zoning Conmttee and
Executive Commttee, sinultaneously when we
view this again, which would be the week

before the first Tuesday of the nonth.
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M5. MLLER GCkay. And | know t hat
it's difficult to do this, but is there also
the option, if youreally wanted to, of having
a special neeting with less notice required,
on an energency basis, for the whole
communi ty?

MR. JARBCE: Yes, there is. Yes,
there is.

M5. MLLER kay.

MR, JARBCE: | didn't think about
t hat option, but yes, that covers that option.

M5. M LLER kay, okay, thank you.

CHAI RMAN CGRI FFI'S: Anything el se?
Any other clarifications?

(No response.)

CHAI RMAN GRI FFI'S: Very wel |, thank
you both very nuch, we'll see you on the 12'"
Oh, we put it in the norning, correct?
Excel | ent. The case is in the norning and
obvi ously the schedule wll be published.

If there's nothing further, then,

thank you and let's nove ahead and call the
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first case of the norning.

MR JARBCE: Thank you.

M5. BAILEY: Application Nunber
17539 of Istiqgomah Knights, pursuant to 11
DCMR 3104.1, for special exceptionto allowa
front porch enlargenent and a rear deck
addition to an existing, single-famly row
dwel I'i ng, under Section 223, not neeting the
| ot occupancy requirenents, that's Section
403.

The property is zoned R4, and
it's located at 619 Oleans Place, N E.,
Square 855, Lot 363.

CHAIRMAN CGRIFFI'S: Good norning.
["I'l just have you introduce yourself for the
record.

MS. KNI GHTS: Good norning, M.
Chai rman, ny nane i s |Istiqomah Knights. | am
nmy address is 619 Oleans Place, NE,
Washi ngton, D.C.

' ve request ed for speci al

exceptions for decks and a porch.
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CHAIl RVAN GRI FFI' S: Excel lent. The
Board has reviewed the entire record, it is
very full. | think you could stand on the
record, if you would like, or if there's any
things you would like to highlight for us,
that would be fine at this tine.

M5. KNI GHTS: Actually, 1'm asking
for approval.

CHAIRVMAN GRIFFIS: That's a good
ask.

(Laughter.)

CHAI RVAN GRI FFI' S: That bei ng sai d,
l et' s take any questions fromthe Board. This
Is obviously a very sinple addition and
strai ght f orward.

It does fit under the Section 223
for addition or enlargenent for the front
porch and al so for the rear deck addition.

Are there any questions or
clarifications fromthe Board?

(No response.)

CHAI RMAN GRI FFI'S: Not needi ng any
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clarifications, let's nove right away to the
Ofice of Planning. A very good norning to
you, Sir.

MR, MOORE: Good norning, M. Chair
and menbers of the Board. |'mJohn More, the
O fice of Planning, and we, too, will stand on
the record and support the application.

CHAI RMAN GRI FFI'S: Thank you very
nmuch. It's an excellent report and the
anal ysis, obviously, Ofice of Planning is
r econmendi ng approval of the requested speci al
exception under 223.

If there's nothing further from
the Board, questions of Ofice of Planning?
Does the Applicant have any cross exam nati on
of the Ofice of Planning? Any questions of
t henf?

Do you have the Ofice of
Pl anni ng's report?

M5. KNI GHTS: Not at the nonent.

CHAI RMAN GRI FFI' S: Ckay.

M5. KNIGHTS: M. Chairman, this
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report?

CHAl RVAN (RI FFI S Yes.

M5. KNI GHTS: Yes, | do.

CHAI RVAN GRI FFI S: Excel | ent, good.
Do you have any questions of it? Any

guestions for the Ofice of Planning?

M5. KNIGHTS: No, actually, it
| ooked good.

CHAI RMAN CRI FFI' S:  Agr eed. That
being said, | don't have any other attendant
Governnment reports for this application. This
Is not located, in my notes, in a historic
district.

s the ANC present, ANC-6C? Is a
representative fromthe ANC?

(No response.)

CHAI RMAN GRI FFI'S: Not noting any
representative from the ANC The Exhibit
Nunmber 23, does show t he ANC- 6C, by unani nous
vote, 7 to zero, is recomendi ng approval of
the application. |s there questions of that,

any questions or clarifications?
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(No response.)

CHAI RVAN GRI FFI'S: Not noting any,
|l et's nove ahead then to any persons present
on Application 17539. Are there persons
present to provide testinony in this case in
support of the application?

(No response.)

CHAI RMAN GRI FFI'S: I n opposition to
t he application?

(No response.)

CHAIRMAN GRIFFIS: | feel like an
Auct i oneer. Ckay, not noting any persons
present in support or in opposition to the
application, to provide testinony, we'll turn
it over to the Applicant for any closing --
oh, | shoul d make note of Exhibit 24, whichis
a letter of support for the Near Northeast
Citizens Against Crine and Drugs.

W would take note of that. I
know we have all | ooked at that, in accordance
wth this. 1'll turn it over to you for any

cl osing remarks you m ght have.
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M5. KNI GHTS: Actually, this is the
same one that you have?

CHAIl RVAN (RI FFI S: Excel l ent, yes.

M5. KNI GHTS: Ckay.

CHAIRMAN GRIFFI'S: They note in
their second paragraph that at a justifiable
quorum on the Septenber 6'", 2006, they took
this up. Ckay, anything else? Any other
questi ons?

(No response.)

CHAIRVAN CRIFFIS: Wat are we
| ooking at? Nothing el se?

M5. KNI GHTS: No, no questions.

CHAI RVAN  CRI FFI S: Very well.
Thank you very nuch. If there's nothing
further, thenl think it's appropriate to nove
ahead, as this record is full on this and |
woul d nove approval of Application --

M5. KNI GHTS: Well, actually one
nore, sorry. Fromthis point, where should I
go?

CHAIRVAN GRI FFI'S: Be patient and
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we'll let you know. W'll see how it al
turns out. |I'mkind of on pins and needl es,
nysel f.

M5. KNI GHTS: Ckay.

CHAIRVAN GRIFFIS: | believe it
woul d be appropriate to take a notion of
approval of Application 17539, for specia
exception under 223, for the prem ses at 619
Ol eans Place, N E.

X : Second, M. Chair.

CHAI RMAN GRI FFI'S: Thank you very
nmuch. | think it's very clear and a great
reliance on the anal ysis and recomrendati on of
the Ofice of Pl anning.

But also in reviewing the entire
speci al exception requirenents of which have
all been addressed within this record that it
I's appropriate for approval.

There is no opposition indicated,
whi ch woul d i ndicate that there were el enents
I n which we shoul d further deliberate on. And

| would open it up for any other discussion or
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deliberation, at this tinme, fromthe Board.

(No response.)

CHAI RVAN  CRI FFI S: Not noti ng
anything additional, we do have a notion
before us, and it has been seconded. | ask
for all those in favor signify by saying aye?

(Chorus of ayes.)

CHAI RMAN GRI FFI'S: And opposed?

(No response.)

CHAI RMAN GRI FFI' S: Abst ai ni ng?

(No response.)

CHAIRVAN RIFFI'S: Very well, M.
Bailey, if you wouldn't mnd recording the
vot e.

M5. BAILEY: M. Chairman, the vote
Is recorded as 500, to approve the
application. M. Giffis nade the notion, M.
Et herly seconded.

M. Mnn, M. Mller and M.
Turnbul | supported the notion. Are we doing
a Summary Order, M. Chairnman?

CHAl RMAN GRI FFI'S: Excel |l ent. |
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see no reason to not waive our rules and
regul ati ons, unless there's any opposition of
the Applicant or the Board nenbers, we can
| ssue a summary order on this.

MS. BAI LEY: Thank you, sir.

CHAI RMAN GRI FFI'S: Not noting any,
t hank you very nmuch. There it is.

V5. KNI GHTS: Thank vyou, M.
Chai r man.

CHAI RMAN GRI FFI'S: Thank you very
much. W do appreciate it. Let's nove ahead.
Call the next case.

M5. BAILEY: Application Nunber
17536 of Thomas Synhorst and Ben Kozl owski,
excuse the pronunci ation.

Pursuant to 11 DCVMR 3103.2, for a
variance fromthe | ot occupancy requirenents
under Section 403. A variance fromthe rear
yard requirenments under Section 404. And a
variance from the nonconform ng structure
provi sions under Subsection 2001.3, to allow

the construction of a rear deck to a single-
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famly rowdwel ling in the Dupont Circle, R 5-
B District. The property is located at 1405
21°" Street, N.W, Square 96, Lot 803.

CHAI RMAN GRI FFI'S: Thank you very
much, Ms. Bailey. A very good norning to you.
I f you wouldn't mnd introducing yourself for
the record?

MR KOZLOWBKI: Good norning, M.
Chai rman, Ben Kozl owski, and | Iive and reside
and own 1405 21° Street, N W, Wshington,
D. C.

CHAI RMAN GRI FFI' S: Excellent. Wy
don't you nove ahead. This a variance, of
course, and I'Il let you address anythi ng you
need to.

MR, KOZLOWSKI : What we' re asking
for is two variances for an existing deck.
The first variance would be, we've exceeded
our lot occupancy, and we're asking for a
vari ance under Section 403.

And the second variance, is a

variance from a rear yard requirenment from
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under Section 404.

CHAI RMAN CGRI FFI'S:  Excel | ent. I
noted in your statenment explaining how the
Applicant neets the specific tests and
regul ati ons for the variance.

That you' ve established thereis a
uni queness based on the fact that this was
built prior to 1900, or at |east prior 1958,
when our zoning regul ati ons were adopted. |Is
that correct?

MR, KOZLOASKI : That is correct.

CHAI RMAN GRI FFI'S: Ckay. And then
what's the practical difficulty then, interns
of nmeeti ng t he requirenents of t he
regul ati ons?

One would say, of course, the
existing lot occupancy is existing and
nonconformng. |s that right?

MR, KOZLOWSKI : That's correct.

CHAI RVAN  GRI FFI S: And vyou're
| ooking just to fill in a small area of which

Is, I'"'mnot sure whether it is or isn't, but
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may well be a nonconform ng court.

So you're filling in that little
kind of cut of the building itself?

MR, KOZLOABKI : Right, but it's not
on the first floor, ground level, it's on the
second fl oor.

CHAIRMAN GRIFFI'S: Right, which is
the main | evel of the residential, isn't it?

MR, KOZLOWSKI : That's correct.

CHAI RVAN CRI FFI S: Ckay. And
there's no access fromthe rear on this?

MR KOZLOWSKI : Yes, that's
correct.

CHAI RMAN GRI FFI'S: And there's this
tall wall that shades the grade |evel at the
basenent or cellar?

MR KOZLOWBKI : That's our
nei ghbor's, yes.

CHAI RVAN GRI FFI'S: Oh, interesting,
okay.

MR, KOZLOWSKI : That's not ours.

CHAI RVAN CGRI FFI S: Ckay.
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MR, KOZLOABKI : And | al so have the
|l etters of, signatures of support from our
nei ghbors.

CHAI RMAN GRI FFI'S: So the issue, in
terms of putting on that structure, is the
fact that you need sone step-out space that
al l ows you to have outside |ight and air area.

MR, KOZLOWSKI : That's correct.

CHAI RVAN  CRI FFI S: That's not
easily accessible at the lower level, and
there's no way on this level to easily do it,
except extending well into the rear yard,
that's already a nonconform ng rear yard, or
filling in that area.

MR, KOZLOWSKI : That's correct.

CHAl RVAN GRI FFI' S: And what are you
attaching on the property line? Wat are you
attaching to?

MR KCOZLOABKI: |I'm not sure |
under st and your questi on.

CHAI RMAN GRI FFI'S: Me neither, but

It sounded good to say. No, the issue is,
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unm that you have a property line wall, your
property then cuts back fromit, right?

You have posts that are going to
hol d up. What is on the property line for
your nei ghbors, on your nei ghbor's, where the
deck wll go?

MR KOZLOWBKI : Actually, the deck
Is there. | have pictures of the deck.

CHAI RVAN CGRI FFI' S: Yeah, | know.

MR, KOZLOMBKI: It's in the pile.
There's a lattice fence on the side.

CHAI RVAN Rl FFI S Ckay. And
what's it on the, oh, | see. So can you wal k
in from 1407 21° Street, into your property?

MR KOZLOWSKI : No.

CHAI RVAN GRI FFI' S:  Under neat h t hat
deck?

MR KOZLOWSKI : No.

CHAI RMAN GRI FFI'S: What  --

MR. KOZLOWBKI : 14077 Qur
nei ghbor s?

CHAI RVAN CGRI FFI' S:  Yeah.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

54

(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

MR, KOZLOWBKI: Can the neighbors
wal k into our property?

CHAIRVAN CRIFFI'S: Yeah, what's
under neat h that deck?

MR, KOQZLOASKI : That's our property
underneath there. |It's our basenent.

CHAI RVAN CRI FFI' S: Yeah. What's on
the property line? Extending into the rear
yard fromthat deck is a wood fence. But what
happens underneath it?

MR, KOZLOWSBKI :  That wood fence
t hat you see underneath of that darker col ored
one i s our neighbors fence. Underneath there
Is a window to our basenent. Am | doing a
good job explaining that, or no?

CHAI RMAN GRI FFI'S: No, |' mprobably
not doing a good job asking the question.

MR, KOZLOABKI : Under neat h our deck
Is two w ndows and a door. They're our, to
our place, which goes into our basenent.

CHAIRVAN GRIFFI'S: What's on the

property line at that area?
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MR, KOZLOWSBKI : These are brick, a
brick patio that's always been there.

CHAI RVAN &Rl FFI S: l's t here
anyt hi ng that extends up that cl oses off that
area?

MR, KOZLOASKI : No, there never has
been anyt hing there.

CHAIRVAN GRIFFIS: So you could,
concei vably, from your neighbors, walk into
that driveway or area and then wal k onto your
property. Under neath your new, underneath
your proposed deck.

MR KOZLOMASKI : There's an alley
there and so, hypothetically, anybody could
wal k onto their neighbors, yes. The whol e
back all eyway is open.

CHAIRVAN CRIFFI'S: | don't think it
makes nuch difference, I'mjust trying to get
clarification on what, what was underneath
t here.

MR,  KOZLOWSBKI :  There was never

anything there before, if that's what you're
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aski ng.

CHAI RMAN GRI FFI' S: Yeah, no, okay.
Anyt hi ng el se? Questions?

MR, TURNBULL: M. Chairnman?

CHAIl RMAN (RI FFI'S: Yes, M. --

MR TURNBULL I'm just curious.
"' m 1| ooking at the photograph and |I' m1 ooki ng
at the plan. He photograph sort of shows |ike
It's angled a bit. Is it angled?

MR KOQZLOAMBKI: It is angled, so
wer e courteous of our neighbors, so we didn't
go into her side.

MR, TURNBULL Is there, is there, |
think M., the Chairman was | ooking. 1Is there
a door, then, underneath there, or w ndow?
There is a w ndow?

MR, KOQZLOWSKI : Under neat h t he deck
there is a wi ndow, yes.

MR, TURNBULL: Ckay, so you can't
come out underneath then, from your place?

MR, KQZLOWBKI : You can, yeah.

MR, TURNBULL: You could open up
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t he wi ndow?

MR KOZLOWBKI : Yeah, there's, you
can cone out the w ndow, yeah, you can cone
out at the bottomthere.

MR, TURNBULL: But then there's no
separation of wall between your property and
your nei ghbor's property, right? At least it
shows right now.

MR, KOZLOWSKI : There's, she has,
our nei ghbor, there's aline there whichis on
her property. She's got a brick wall.

MR, TURNBULL: A low wall?

MR, KOZLOABKI:  Those are all
condos next to us.

MR, TURNBULL: | see.

MR KCOZLOMBKI: So she's got a
brick wall, it's not even awall. It mght go
up to your knees if you're standing on it.
And she has flowers there.

MR TURNBULL: Ckay.

MR, KOQZLOASKI : That's her property

i ne.
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MR, TURNBULL: Ckay.

MR KOZLOWBKI: We didn't nmake any
changes t hat was underneath there. No changes
were made to --

MR, TURNBULL: Yeah, | was just
| ooki ng. The plan submtted sort of shows
that it's nore of a rectangle, but it | ooks
like you nodified it in the field to nmake it
angl ed?

MR KOZLOWSKI : So we weren't goi ng
to infringe upon her views.

MR, TURNBULL: | see. GCkay. Thank
you.

CHAI RMAN GRI FFI'S: Anyt hi ng el se?

M5. MLLER This may be in the
papers, but could you just refresh ny nenory.
The addition is already built, correct?

MR, KOZLOABKI : That's correct.

M5. MLLER And how is that? |Is
that because you didn't know you needed
variance relief?

MR KOZLOWSKI : That's correct.
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M5. MLLER Ckay.

CHAI RMAN CGRI FFI'S: Anything el se?
Any ot her questions? Any other questions at
this tinme?

(No response.)

CHAI RMAN GRI FFI' S: Very well, let's
nove right ahead then to -- unless there's

anything else you'd like to address at this

poi nt ?

MR, KOQZLOWBKI : No, thank you

CHAI RVAN CGRI FFI' S: Ckay, let's nove
ahead then. | don't see an O fice of Planning

representative with us today.

MR,  KOZLOMSKI: | do have the
Ofice of Planning's recomendation for
approval .

CHAI RVAN GRI FFI'S: Absol utely, ne,
t 00. Exhibit 23 in the record and they are
reconmendi ng approval of the variance relief
for the | ot occupancy.

What's interesting, and we're not

going to get into this too nmuch, but you have,
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and as advertised, as a variance for the rear
yard requirenents under 404.

O course, you're not inpacting
the rear yard, in ny view, although we're just
going to proceed with this, because | don't
think that that is one of the non-conformties
of the property, but not necessarily risingto
the |l evel of needing variance from

Wth that being said, let's nove
ahead. |s there any other highlights of the
O fice of Planning that need to be addressed?

| would note that they do state
and they lay out very well their analysis in
terns of the uniqueness. The uni queness was
enough for nme, in terns of the existence prior
to the regul ations.

But they also go into, and it's an
| nportant aspect, because it fits into the
practical difficulties. The size of the |ot.
The lot use begin unusually small at 884
square feet.

| think we've seen requests for
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closets that are larger than that. However,
t he devel oped structure, of course, taking in
a smll portion of that, and the |ot
occupancy, as we've addressed, which is al so
I ndi cat ed.

I think they have a very
descriptive verbiage tal king about that area
of which the deck is going into, and they call
it as a hemed in area.

And clearly it is a very defined
ar ea. By, one, your neighbor's adjoining
structure, and also the property line, and
then your structure and then the rear yard.

And they think, they also, Il
hi ghlight, just the fact that they, | think,
are very persuasive in talking about the
practical difficulty inutilizingand enjoying
your property in terns of the outside |ight
and air and space, fromthe main | evel of the
residential, which 1is not what they've
I ndi cated, but it is fairly clear from the

record, that it is that.
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There it is. Q hers? Ms.
MIler?

M5. MLLER | guess Ofice of
Pl anning i s not here, but | was just wonderi ng
what was happening with Hi storic Preservation?

MR, KOZLOWSKI : They had no comment
on it.

M5. MLLER So that neans you
don't need to go before the Board?

MR, KCOZLOWBKI: No, it was in our
|l og, as of yesterday, that they had no
response to it.

M5. MLLER kay, thank you.

MR, KOZLOASKI : Thank you.

CHAI RMAN GRI FFI' S:  Ckay, anything
el se?

(No response.)

CHAIRMAN CGRIFFI'S: Very well. I
don't have any other attendant Governnent
reports with this application. W have just
now addressed the Historic Preservation. Let

me ask, is the ANC- 2B present?
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(No response.)

CHAI RVMAN GRI FFI'S: Not noting any
representatives of the ANC 2B. | ve noted
that they didn't take any position on it, and
we do have that in Exhibit 24.

Let's nove ahead, then, and ask
for any persons present in Application 17536,
I n support or in opposition, to cone forward
at this tinme?

(No response.)

CHAI RVAN  CRI FFI S: Persons to
provi de testinony?

(No response.)

CHAI RVAN GRI FFI'S: Not noting any
I ndication of that, let's turnit over to you

for any closing remarks you m ght have?

MR, KOQZLOWBKI : | think we covered
it all.

CHAIRMAN GRIFFI'S:  Ckay. Very
wel | . Any other coments, guesti ons,
concerns?

(No response.)
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CHAIRVAN GRIFFI'S:  Very well, |
think we should nove forward wth the
Application, and | would nove approval of
Application 17536 for the variance fromthe,
well, as advertised, however the critical
| ines support the |ot occupancy and any
addition to nonconformng structures under
2001.3. It's also as applies to the vari ance
fromthe rear yard requirenents in the 404,
and | ask for a second.

MR, MANN: Second.

CHAl RMAN (Rl FFI' S: Excel | ent, t hank
you very nmuch. We'Il let M. Mann take that
one. | think it's, the record has been
entirely full and clearly we | ook at this, and
not to nention, we didn't address this
publicly and orally, but the de mninus
request of the variance is self-evident in
this case, as we | ook at the uni que aspect to
it.

One bei ng an exi sting

nonconformty. Two, the small proximty of
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the size of the lot. And three, |I found that
the nost particularly uni que aspect i s having
no rear access out.

That it's a, one mght say, a
littl e postage stanp or rear yard, obviously,
al so nonconform ng. All those have cone to be
realized in the practical difficulty in
creating just one step-out space off the main
| evel of the residential, as it would not
conply with the lot occupancy, and it is
nonconf or m ng.

That being said, we haven't seen
anything that would tend to have us be
persuaded that this would fly in the face of

t he Zone Pl anner Map, or in any way be agai nst

publ i c good.

And therefore, | would obviously
support the notion. | will openit up for the
deliberation. |If there's no, yes.

M5. MLLER | just want to note,
think that the Ofice of Planning report

captures the variance test really well. And
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at the conclusion where it says that there's
a practical difficulty for the Applicant,
created by the lot's small size and it's
| ocati on anong a budding | ot, which makes it
difficult for themto have reasonabl e out door
recreation area, they say relative to
cont enporary standards.

And there's been no evidence at
all of any adverse i npact on the public or the
nei ghbors, at all by this. So | think it
clearly neets the variance test.

CHAI RVAN CGRI FFI S: Excel | ent .
Excellent point to bring into the record.
Anyt hi ng el se?

(No response.)

CHAI RMAN  RI FFI S: | f there's
not hi ng, anything further, very well, we do
have a notion for approval, it has been

seconded. As for all those in favor, signify
by sayi ng aye.
(Chorus of ayes.)

CHAI RMAN GRI FFI'S: And opposed?
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(No response.)

CHAI RMAN GRI FFI' S:  Abst ai ni ng?

(No response.)

CHAI RMAN CGRI FFI'S: Ms. Bail ey?

M5. BAILEY: M. Chairman, the vote
Is five, zero, zer o, to approve the
application. M. Giffis nade the notion, M.
Mann seconded, Ms. MIller, M. Etherly, and
M. Turnbull supported the notion.

CHAI RMAN GRI FFI'S:  Excel |l ent. l's
there any objection to waive our rules and
regul ati ons for sunmary order on this?

(No response.)

CHAI RVAN GRI FFI'S: Not noting any
obj ection, why don't we i ssue a sunmary order.
Thank you very nuch.

MR,  KOZLOWSKI : Thank you very
much.

CHAIRVAN CGRIFFI'S: Have a great
afternoon. Let's nove ahead.

M5. BAI LEY: M. Chairman, the next

case |'mgoing to call the application the way
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| believe it is currently. |It's been changed
or revised several tines, but this is what |
believe the relief is needed today.

This is what | believe is needed
for today. Application Nunmber 17521 of 601
t hrough 645 H Street Ventures, LLC, pursuant
to 11 DCWMR 3103.2, a variance from the | ot
occupancy requi renents under Section 772. A
variance fromthe residential recreation space
requi renments, under Section 773.

A special exception from the |ot
occupancy requirenents under Subsecti on
1324. 4. A special exception from Subsection
1303.2, to permt a relocated curb cut on H
Street.

And  speci al exception relief
pursuant to 2514.2, for a 35-foot extension of
| esser restricted district into a nore
restrictive district, to al | ow t he
construction of a new, mxed use, as a
residential and comrercial building, on alot

that has 6,000 square feet or nore of |and
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area, under Subsections 1320.4, and 1325.

The property is located in the H
Street, N.E. Commercial Overlay District at
prem ses 601 through 644, 645 H Street, N E
It is zoned HS/C 2-A and HS/ C 2-C.

There is a notion, M. Chairmn,
fromt he Stanton Park Nei ghbor hood Associ ati on
for the Applicant to, for the Board to require
the Applicant to denonstrate conpliance with
H Street Design Cuidelines.

CHAI RMAN GRI FFI'S: Not hi ng el se?

MS. BAILEY: That's it.

CHAI RVAN GRI FFI' S: That readi ng was
| onger than our first case this norning. Very
well, let's nove ahead. Are we ready? Wo's
her e?

MR. FREEMAN:. Good norni ng, nenbers
of the Board. M nane is Kyrus Freeman. |'m
here on behalf of the Applicant. W are in
the process of getting our teamready. W're
running a little late and did not really

expect the norning agenda --
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CHAI RMAN GRI FFI'S: Good, how much
time do you need?

MR, FREEMAN: Fifteen m nutes?

CHAI RMAN GRI FFI'S: Perfect. You
| et us know when you're ready.

MR, FREEMAN: Ckay, thank you.
(Whereupon, the
foregoing matter went
off the record at 10:55
a.m, and went back on
the record at 11: 23
a.m)

CHAIRMAN GRIFFI'S: Very well, are
we ready? Very well, let's continue. |Is the
representative from ANC-6A present? |If you
woul dn't m nd com ng up.

Do we have a Stanton Park
Nei ghbor hood Associ ati on Representative?
Excel | ent. 6'" and H Street Nei ghborhood
Association? |Is anyone that's here present
that believes that they put in a request for

party status that | haven't call ed?
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(No response.)

CHAl RVAN GRI FFI'S: I ndeed. Oh, if
you're bringing sonething in, if you would
provide it to Ms. Bailey. Very well. Wen
| ast we left off we had not hi ng acconpl i shed.
So here we are today.

Wy don't | just have you turn on
the m crophone there, and |I'm just going to
have t hat panel, if they would, just introduce
t hensel ves for the record.

MR. RONNENBERG My nane is Drew
Ronnenberg, |'m the Econom c Devel opnent and
Zoning Commttee Chair for ANC 6A.

CHAI RVAN CGRI FFI' S: Excel | ent.

MR. RONNENBERG. My address is 646
11'" Street, NE

MR EDWARDS: MWy nane is Monte
Edwards. | co-chair the Land Use Comm tt ee of
Stanton Park Nei ghborhood Association. I
reside at 330 E Street, N E

CHAI RMAN GRI FFI'S: Thank you.

MS. AXAM Hilary Axam 6'" and H
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Street Nei ghborhood Association. W are
conprised of voting nenbers who live within
200 feet of the subject property. And ny
address is 616 G Street, N E.

CHAI RMAN GRI FFI' S: Thank you, all.
Questions fromthe Board?

(No response.)

CHAI RMAN GRI FFI'S: Questions and
clarification?

(No response.)

CHAIRVAN CGRIFFIS: Ms. Axam M.
Edwar ds, how do your el enents of interest and
representation join or how are they simlar?

M5. AXAM There's now substanti al
agreenent anong all the community groups, as
reflected in the filings of |ate | ast week.

CHAI RMAN GRI FFI S: Ckay. And is 6A
a party to that al so?

MR, RONNENBERG Yes, we are.

CHAI RMAN GRI FFI' S: Ckay.

MR. EDWARDS: And so is Stanton

Par k.
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CHAI RVAN GRI FFI'S:  Perfect. M .
Saleem did you put in a request for party
status, previously, or is this the first
I ndi cati on?

MR, SALEEM (off m crophone.)

CHAI RMAN GRIFFI'S: Wul d you m nd
com ng up? |I'mgoing to need you to be on the
record if you say anything. Do we have
anot her chair? Thank you.

You said you filed one of the
forns requesting party status?

MR. SALEEM It was ny
understanding a letter was sent by the
secretary, but when | asked the office they
said they never received it.

So, in turn, | decided to cone
down today and file the letter.

CHAI RMAN GRI FFI S: Ckay. And, do
you want to just briefly state how you woul d
be uni quely or distinctly affected if this was
approved, based on the representation fromthe

Main Street --
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MR. SALEEM H Street, Miin Street
basically is a partner with the D strict
residents and nerchants, in reference to
buil ding a viable economc corridor along H
Street.

A viable economcally strong
corridor, along the H Street area. And we
basically have nenbership for many of the
busi nesses along the corridor.

And we're charged with carrying
out a decent design or be involved in a decent
desi gn al ong the corridor, nmaking the corridor
econom cal Iy strong.

Mar ket i ng t he corridor, and
di fferent conponent s, basi cal |y, in
structuring the H Street corridor.

CHAI RMAN GRI FFI'S:  Excel l ent. Do
you think all those elenents are represented
between the Stanton Par k Nei ghbor hood
Associ ati on, and al so t he adj oi ni ng,
surroundi ng nei ghbors, as represented by the

6'" and H, N.E. Nei ghborhood Association, as
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well as 6A and 6C, is that right?

I"'m sorry, we've had a long of
Ward 6s this norning. Do you believe that
you' re represented with all those el enents?

MR. SALEEM | do.

CHAI RVAN CGRI FFI S: Excel | ent.
Well, then, there it is. M. dasgow,
comrents, positions by the Applicant? |I'm

assum ng that you're representing the
Applicant. You can introduce yourself for the
record.

MR. GLASGOW Yes, sir, for the
record, ny nane is Norman M d asgow, Jr., the
law firm of Holland and Kni ght, on behalf of
the Applicant in this case.

My understanding is, is that all
representatives in part, persons who have
requested party status, are all in support of
the application. W have no objection.

CHAIRVAN CRIFFIS: Is that the
case? It's just a happy day. Ckay, very

wel | . Board nenbers, questions, problens?
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Ms. MIller?

M5. MLLER You're all seeking
party status now as proponents, is that
correct?

MR, EDWARDS: | n support.

V5. M LLER: I n support, I
understand that. And your issues are all in
agreenent so that are you, how are you seeki ng
to participate? As one group joined together
I n support as a party or what?

MR. EDWARDS: Stanton Park has two
notions pending, currently, concerning the H
Street Design Guidelines. W believe that the
Applicant, intheir presentation, will address
each of the specific guidelines.

We applaud the O fice of Planning
in comng to the conclusion that the specific
gui del i nes, rather than the general intent, is
what is inportant.

| think that once we hear the
Applicant's presentation, if it is what we

expect it to be, Stanton Park can withdrawits
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notions concerning conpliance wth the
gui del i nes because we believe the Applicant
w || have denonstrated that conpliance.

And we wi Il w thdraw our notion of
the 16'", which put us as the Ofice of
Pl anni ng Report for advocating conpliance wth
gener al I ntent, r at her t han specific
gui del i nes, because the Ofice of Planning's
Suppl emrental Report of yesterday, indicated
t hat subst anti al conpl i ance, wth the
I ndi vi dual guidelines is essential.

And, by addr essi ng t hose
gui delines, inour settlenent di scussi ons, was
one of the main reasons that we were able to
achieve settlenment and to preserve those
guidelines for future applications for the
devel opnent of the HStreet corridor, is vital
to all of us.

Particularly the H Street Miin
Street Program Stanton Park, the ANCs, and it
ext ends beyond just, of course, the residents

within 200 feet of this project.
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Al t hough t hey are vitally
interested in this project, | think all of us
are interested in the future devel opnent of H
Street.

V5. AXAM On  behalf of the
nei ghbors, just to address your question of
whet her we are now one group, since we're in
agreenment at this point, | think the record
woul d be nbst accurate to continue to reflect
di stinct groups who are all in agreenent at
this point.

There are issues held open, as
you're aware. There's an agreenent to
bi furcate where resolving zoning relief and
massi ng i ssue today. There are still ongoing
negotiations wth one relevant speci al
exception hel d open.

At this tinme the conmunity groups
are aligned in seeking a vigorous enforcenent
of the Design GQuidelines, the specific
guidelines, as well as their intent, and we

anticipate that the comunity will nmaintain
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Its current unity and continue to speak with
one Vvoi ce.

But it would be npbst accurate to
reflect that there are a nunber of different
I nterests that have cone together. So we
request our party status remain as is.

M5. M LLER Thank you.

MR EDWARDS: And let ne just
clarify, from Stanton Park's viewpoint.
Pur suant to our prior appearance in this case,
before this Board, we have tried to sonewhat
di vide our focus in terns of what we enphasi ze
on this project.

And, as we go forward, with these
design, the details of the design, we wll
continue to have slightly different enphasis,
but a common interest in the final product.

M5. MLLER Let nme just follow up
on this then. Perhaps you can just identify
your slightly different inpacts so that they
make you a little bit unique fromeach ot her,

where we'd grant party status to each group,
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for slightly different reasons.

MR. EDWARDS: As you're probably
awar e, Stanton Park proposed the initial draft
for the H Street Design Guidelines and the H
Street Overl ay.

We've been intimately concerned
wth the details of that Overlay and the
Design Guidelines. | think | pointed out that
H Street is quite uni que, because every ot her
commercial Overlay Area is in a historic
district.

And you can apply the historic
gui del i nes. However, here, it is not in an
historic district. W had to devel op Design
Qui del i nes. And this, wunlike the other
commercial Overlay in which the Historic
Preservati on Review Board is asked to address
those guidelines, here the BZA is asked to
addr ess Desi gn Cui del i nes.

A sonewhat uni que situation. And
It's something that Stanton Park continues to

be interested in, not only for this
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devel opnent, but that this devel opnent is the
tenplate for future devel opnents along the H
Street corridor.

And preservation of the integrity
of those guidelines, wll continue to be a
primary interest of Stanton Park Nei ghborhood
Associ ati on.

MR. RONNENBERG Drew Ronnenberg
from ANC-6A. | would like to, our focus is
how this, how this developnent inpacts
precedents for devel opnent on the eastern end
of the corridor and ANC- 6A.

The Overlay extends across two
ANCs. The Applicant has been very generous
and has attended our Econom c Devel opnent and
Zoning Conmmttee, and also one of our ANC
Commttees to give a presentation.

W would |like to, when the final
design is settled, we would |like themto cone
back to our ANC and present the final design.
We think that if the, in the direction that

this is headed, our ANC would support the
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final design.

So, therefore, we'd Ilike, we'd
also like to naintain our party status as a
separate party, but we do have comon
I nterests and comon goal s.

M5. M LLER Okay, what |'mhearing
so far is that they have common i nterests, but
they have a little bit of different inpacts.

And that, and | nean Stanton Park
has said that they were, if 1'm correct,
intimately I nvol ved I n desi gni ng and
devel oping the Design Guidelines, so that's
different from ANC- 6A, whose boundaries fal
within the Overlay and he'll be inpacted by
it.

So, | nmean we can go on a little
bit, but I think the Board's concern is that,
you know, there wouldn't be five different
parties cross exam ning and, you know, you'd
have to, you may have separate interests that
you focus on or that you want party status on.

M. Saleem maybe you can put on
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the record your different inpact or interest?

MR, SALEEM | guess our different
i npact is to make sure that they stay within
the gquidelines, one. The design is very
I nportant to us to keep the flow of pedestri an
traffic and retail traffic along the corridor.
We, too, are concerned about, well, was
concerned about the height, but that's behind
us now.

We, umm we agree with sone of the
sanme issues that Stanton Park has and was a
party in reference to that application. And,
basically, we feel that it's going to be a
strong inpact for the overall devel opnent of
H Street and 6Cs devel opnent pl an.

V5. MLLER Can Stanton Park
represent your interest, then, it sounds |ike?

MR. SALEEM No, our interest,
basically, isalittle different. And we have
a Design Commttee Chair who basically, she's
out of town now on vacation, a holiday

vacation, and she would normally be in this
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pl ace instead of nyself.

And sone of those issues nay be a
little different. W break our issues up, or
our commttees up into four different
comm tt ees. One being design, one being
econom ¢ restructuring organization and
econom ¢ and marketi ng.

So, that conponent, that person
woul d be here handling this issue.

MR. EDWARDS: May | follow up on
that? Stanton Park has discussed wth the
parties our various interests in this.

And Capitol Hil Rest oration
Soci ety, you notice, has agreed to participate
t hr ough St ant on Par k Nei ghbor hood Associ ati on.

W feel, that based on what each
of the individuals have brought to the
di scussions that have |lead to the settl enent,
the different perspectives have been very
val uable to bring us this far.

W're asking the record be held

open for design details. We think those
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perspectives are essential in that design
review that's to go forward.

CHAI RMAN Rl FFI S: No one 1is
questioning getting in the perspectives of the
groups that's being represented. | think the
Board is clear on the inportance of that. But
we're at a, we're, there's a prelimnary
el enent of stages and there's just a quick
clarification I think we can bring up.

W can't grant four identical
parties in a case. | mean we're precluded
fromthe regulations. W have to nmake sone
di stinction. So that's all that's being
asked.

So what's the distinction. | see
a great distinction between Stanton Park
Nei ghbor hood Association and the 6'" and H
Street, N E. Neighborhood. That's very clear
to ne.

| don't see much differentiation
wth what's being said between H Street Miin

Street and G6GA. | think there is sone
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distinction, it's just not being fully
articulated at this point, however, it could
well be joined into the Stanton Park.

So, | don't think we need to take
a lot nore tine with this. I think we can
nove ahead. But that's all we're trying to get
down to. It has nothing to do with substance
and it has nothing to do with positions.

It has all to do with how you are
represented. How you wll be represented in
t he case proceeding. And just alast thing, in
terns of the H Street. There's another piece
that has to be addressed, because we do it
with everyone.

Anyone in any case we ask the sane
thing of everybody. And the fact is that we
don't have a filing of requesting party
status. W can fill that out, we can spend
time on it.

It is late, we need to deal wth
that al so. And so | think the nost

expeditious way is for H Street to join or
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we'll deal wwth it individually. That's where
| am Yes?

MR EDWARDS: | would |ike to point
out that while Stanton Park's enphasis is on
t he gui delines, architectural considerations,
H Street Main Street is on the economc
devel opnment of that corridor.

A slightly different perspective,
but an inportant difference, | think.

CHAI RVAN (Rl FFI S: Ckay.

MR. EDWARDS: 6A is just as
inmportant as 6C in which this resides.
Because 6A is the other half of the H Street
Corridor.

CHAI RMAN GRI FFI'S: That | know.

MR. EDWARDS: And, of course, the
nei ghbors are vitally inpacted.

CHAI RMAN GRI FFI'S: Okay, so then
versus, so if 6A and 6C, why can't 6A
represent the issues and elenents that 6A
wants? D d | say that right? 6C [|'ll get
it, 1'"'mgoing to wite them down.
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Anyway, |'m not going to spend a
|l ot of tine. | think you know ny issue.
Questions? Foll ow up?

M5. MLLER The only question |
have is with respect to H Street Main Street.
If the interest is economc, howdoes that tie
into this case differently than the other
parties concerned about the guidelines and
overl ay?

| mean howis it that you need to
participate as a party in order to protect
| npact on your nenbers?

MR SALEEM One, basically, 1is
retail. The other is marketing, marketing of
the use of the building and help market the
use of the building. | think that would hel p
bring, that would bring a great inpact on the
nunbers in the, the, unm what | want to say,
the, umm overall, umm there's one word |
want to use, critical mass of that area. So,
that's where we fall in.

MR RONNENBERG | would like to
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address why ANC-6A cannot represent us. I
actually went to ANC-6, excuse ne, ANC-6C, |I'm
ANC- 6A.

| went to ANC-6C, and, excuse ne,
to ANC-6C, to their neeting and asked,
basically, that the two ANCs work together to
deal with these issues. And | was rebuffed at
the nmeeting and that we were, basically, we
were stepping on their turf.

And so | would, and so in order to
protect our interests, | don't feel that, ANC
6C has nade it very clear that we're distinct
units and it was quite clear at the neeting
that we have different interests.

M5. MLLER | just wanted to ask
I f the Applicant had an opinion on the party
status applications?

MR, GLASGOW W won't step there.
That's up to the Board.

CHAIRMAN GRIFFIS: No position.
Ckay, this is what | see. First of all, the

| ast comment actually wll have no bearing on
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nmy deci sion, one way or the other, in terns of
how the two ANCs neet or greet or work
together, really, | don't think rises to the
| evel of what we need to review in terns of
the party request.

But this is what | see. | would
support establishing the four parties in this
case to nove along. | see, first of all, the
St ant on Par k Nei ghbor hood Associ ati on not only
has the background of the text, and the
overlay and the guidelines, but also has
established, anobng many things, but has
focused on establishing the inplenentation and
the developnment of this, as projects go
f orwar d.

Clearly, the 6" and H NE
Nei ghbor hood Associ ation represents a very
uni que perspecti ve. It would be distinctly
and uni quel y i npact ed because it is the people
that are here nowthat are | ooking at this and
their inpact.

And that is a wde variety, but
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al so is a conplex but inportant aspect, and a
uni que and di stinct one.

The H Street Main Street goes to
this particular case, in looking at it, and
howit fits into the retail corridor of which
t hey are charged, and on which they are put in
to inplenment.

| woul d support the waiving of our
tinmeliness requirenents in order to hear that
request for party status, and that they wll
have the wunique and singular perspective,
their inpact would be obviously to that
uni queness.

And, lastly, 6A and 6C, | see that
the fact, as 6Ais differing in many respects
from the others in that it 1is wuniquely
| npacted by a differing physical |ocation, but
well within the overl ay.

There's a different typol ogies,
there's a different nethod, there are
different issues as you nove into that other

ANC. And therefore, the 6C would be
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representative of those persons that woul d be
| npacted in this area.

MR. RONNENBERG Could | address
the Board with one other issue? W are within
200 feet of this devel opnment.

CHAIRMAN GRIFFI'S: Right. And
that's not a question, and actually it's an
I nteresting point of properties of which, how
they get close to the boundary |ines and what
differentiates one or the other. But, there's
my coments.

M5. MLLER Now, is ANC 6C here?

CHAIRVAN GRIFFIS: Yes, they're
her e.

M5. MLLER  Because we don't,
first of all, I nmean | guess | would beg to
differ wwth you, M. Chairman.

In that, first of all, | think
ANC- 6C hasn't said that they woul d represent
the interest of ANC-6A, yet. And also there
Is a Court of Appeals decision that deals with

ANCs t hat are affected by sonet hi ng, even | i ke
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right across the street fromit, as being, as
shoul d be getting party status.

| can't renenber the exact case.
| think it's Georgetown or sonething. So |
think it would be better if ANC 6A does
represent different constituents that they be
granted separate party status.

CHAI RMAN GRI FFI'S: How does that
di sagree with nme?

M5. MLLER Did you say that? |
t hought you thought that they should nerge as
one.

CHAl RVAN GRI FFI'S: No.

M5. MLLER That ANC-6 --

CHAIRMAN GRIFFI'S: No, | actually
spoke in support of four party statuses.

M5. MLLER Well, then I'mm ssing
one, because | thought it was Stanton Park,
Main Street, umm --

CHAIRMAN &RIFFI'S: Stanton Park,
Main Street, 6'" and H Neighborhood, N E.

Nei ghbor hood Associ ati on and 6A.
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M5. MLLER Onh, | see, 6C is
automatically a party to this case, |'msorry.

CHAI RVAN CGRI FFI'S: That's true.

M5. MLLER So you are suggesting
we grant party status to 6A?

CHAI RMAN GRI FFI'S: Ri ght .

M5. MLLER [|I'm sorry. Then |
don't disagree wth you.

CHAIRMAN GRIFFI'S: That's okay.
Not that it's bad to disagree wth ne.

(Laughter.)

CHAI RVAN CRI FFI S: Comment s,
guestions? Does 6C have any conment on this?
Qoviously, you're an automatic party in this
case. You're perfectly prepared, if you want,
to have a position on this. Do you want to
address the Board in terns of this request for
party status?

MR RIVIERA: (off m crophone.)

CHAIRMAN GRIFFI'S: If you're going
to say anything, you have to be on a
m cr ophone. So, I'm going to have you up
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her e.

MR. RI VI ERA: Anthony Riviera, 6A,
6C, everybody is doing it today, 6C-05, a
si ngl e menber district. Just to clarify sone
t hi ngs.

W will, we want to work with 6A,
and they asked for us for party status and we
rejected that notion, because it was at the
timng that they asked.

But we, right now, our positionis
to allow them to have party status, all the
peopl e that are here in front of the table.

CHAI RMAN GRI FFI'S: Thank you.

MR. RIVIERA: Even the residents,
just for the record.

CHAI RVAN Rl FFI S So we wll
certainly, for the record, take the fact that
6C is on record supporting the request for
party status of 6A. Ms. MIller, in opposition
to that, however, may reverse herself.

(Laughter.)

CHAI RMAN GRI FFI' S:  Ckay, anything
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el se? Any other comments?

(No response.)

CHAIRMAN GRIFFI'S: | don't see any
need to, unless there's any objection to
what's been stated, pretty well we can take it
t hat the consensus of Board establishes these
four parties as participants in this case.

We wi || have five parties
participating, including 6C. W're going to
go through all that. W're going to start off
with the Applicant's case presentation today,
and then we were going to nove along to the
Gover nment reports.

We' || assess our schedule as we
nove forward. You can all mneke yourselves
confortabl e back in those very plush seats in
t he audi ence. M. dasgow, | turn to you
quickly to get started here.

MR GLASGOWN Sure.

CHAIRVAN (RIFFIS: Ch, |I'm sorry,
we do have prelimnary notions. Actually, ['m

going to ask you to stay, M. Edwards. You
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said and your indication in your address you
had two noti ons.

|"m not clear on what the second

onis, I"'mvery clear on what the first notion
Is, and | think the Applicant, |I'm going to
allow to address right away. But while

they're getting prepared to do that, vyour
second noti on was an objection or concerns of
the Ofice of Pl anning?

MR, EDWARDS: Just a nonent, sir.

CHAl RVAN GRI FFI' S: Sure.

MR. EDWARDS: Stanton Park's first
motion was filed on Septenber the 26'". It
was a notion to set the case specially, to
post pone the currently schedul ed hearing and
to ask for a denonstration of conpliance with
t he gui del i nes.

W understand that that is no
| onger necessary. W' ve settled the case and
we thank that in the Applicant's presentation
they wll provide that denonstration of

conpliance with the guidelines.
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CHAI RMAN GRI FFI S: Ckay, let's slow
down a little bit, because that's not what you
said in the beginning. So, your first notion
was just for a continuance, so that's noot.

MR. EDWARDS: It was to set the
case specially, yes. It was to address the
gui del i nes separately fromthe bal ance of the
case. That's no |onger necessary. We can
call again that continuance.

CHAI RVAN (Rl FFI S: Ckay.

MR. EDWARDS: The second noti on was
filed on the 16'"" of Novenber. It responded
to the Novermber 14'" report of the Office of
Pl anni ng, whi ch addressed conpliance with the
general intent of the design guidelines.

CHAI RMAN GRI FFI' S: Ri ght .

MR. EDWARDS: Subsequently, the
O fice of Planning, yesterday, filed a report
saying that substantial conpliance with the
I ndi vi dual guidelines is required.

Therefore, this notion now becones

noot. However, it may be of interest to the
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Board. | went through all of the transcripts
I n the devel opnent of the adoption of the H
Street Overlay, to discernthat the intent was
to |l ook at the individual guidelines, and it
may be of interest to the Board in their final
decision in this.

CHAIRMAN GRIFFI'S: Well, you can

bring that up in the presentation of your

case. It's interesting to have notions that
request things to happen that will evolve in
a case.

But | don't, | think it's fine,

especially with this one, as it's, you know,
kind of the newtext and all that. But let's
nove ahead. M. dasgow, did you want to
address that notion, that the Applicant shal
denonstrate the property requires special
exception are consistent wth the design
I ntent ?

MR, GLASGOW And at, what we have
determned in consultation wth the parties in

the case, is that we would, we would go
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t hrough or submt for the record, how it is
that we conply with the design guidelines.

| think we have, Mnte, M.
Edwards, | think we've determned there are
three of the design guidelines that we do not
neet at this tinme, too. Ckay? The nine
stories and the side setbacks.

MR, EDWARDS: Correct.

MR GLASGOWN Ckay. Was the, |
guess the H Street curb cut is covered in th
regul ati ons, thensel ves.

MR. EDWARDS: That's correct.

MR. GLASGOWN So we don't consider
that to be in the guideline. And so what we,
what we' ve been requested to do is put on the
record, for the Board, why it is that we do
not neet those two elenents of the design
gui del i nes.

W neet all the other elenents of
t he design guidelines. And ny understandi ng
Is if we give proper explanation for that,

then M. Edwards will concur and we w ||l nove
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on.

CHAI RMAN GRI FFI' S: Good.

MR, GLASGOW Wth respect to that
| ssue.

CHAIRMAN GRIFFI'S: M. Edwards, is
t here anything the Board needs to do with your
notion, at this point?

MR. EDWARDS: Not at this tine.
Hopeful |y, after the Applicant's presentati on,
Il will withdraw both notions. 1t's dependent
on t hat presentati on, on t hese t wo
nonconpl i ant aspects of the guidelines.

MR GLASGCOWN M. Giffis, we can
probably address how we, how we conply with
the guidelines, to the satisfaction of M.
Edwards, longer than what it wll take to
determ ne what to do wth the notion, at this
poi nt .

CHAIRMAN G(RIFFI'S: Right. | think
you just address the notion.

MR. EDWARDS:. | agree.

CHAIRMAN CRIFFI'S: The Applicant
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just said that they're going to address the
desi gn gui del i nes.

MR, GLASGON Ri ght.

CHAIRVAN GRIFFI'S: | don't think
there's anything to hold in abeyance,
actual ly. | think we can, if there's any
official action, we can note that you have
requested the Applicant to address certain
elements in this notion and it has been
provi ded.

MR. EDWARDS: It is about to be
provi ded, we under st and.

CHAI RVAN CRIFFI'S: No, the notion
Is to request that they wll. And they've
stated that they wll. So howthey doit, is
a whole different matter, but that's part of
the public hearing and that's ours.

If you, you know, there is, okay,
anyt hing el se? Any other prelimnary matters?
Prelimnary matters, anything?

(No response.)

CHAl RMAN GRI FFI' S: Excel | ent. Y/ g
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Edwards, make vyourself confortable. \/ g
d asgow, why don't we get started.

MR, GLASGOW Thank you, sir. For
the record, ny nane is Norman M d asgow, Jr.,
the law firm of Hol | and and Kni ght ,
representing the Applicant in this case. Here
wth ne today is M. Kyrus Freeman, also of
Hol | and and Knight, seated to ny inmediate
| eft.

To ny immediate right is M. Pryse
Elam on behalf of the Applicant. M. Doug
Carter, M. Miurray Wal ker, are here on behal f
of Davis, Carter, Scott Architects.

Marty Wells and Chris Kabatt of
Wel | s and Associates, Traffic Engineers, are
here in the audi ence. And Steven Sher of
Hol | and and Kni ght, Land Pl anner.

CHAI RMVAN GRI FFI'S: Those are the
three extra witnesses you' re proffering?

MR. GLASGOW Yes, sir. M.
Carter, Wells and Sher, are all offered as

expert wtnesses in the fields of urban m xed-
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use architecture, for M. Carter.

Traffic Engi neering for M. Wlls.
Land Pl anning for M. Sher. | know that M.
Wells and M. Sher have been qualified before
this Board on nunmerous occasi ons as experts.

| believe M. Carter has, when we
did the case for Mnunent, at 1111 11'
Street. | know he has been accepted as an
expert before the Zoning Comm ssion, at 901
New York Avenue, and other cases that we've
tried over the years.

CHAIRMAN CRIFFI'S: Any questions
fromthe Board?

(No response.)

CHAIRMAN CGRIFFI'S: Do any of the
parties have any comments that they would | i ke
to provide ne in ny analysis of establishing
expert witnesses in this case?

(No response.)

CHAI RVAN GRI FFI'S: Not noting any
I ndi cation of any parties t hat are
participating in providing any comments for
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t he Board, and seeing no other comments from
the Board, | have no difficulties establishing
the three extra wtnesses, M. Carter, M.
Wells and M. Sher. Let's nove ahead.

MR, GLASGOW Al right. Just to
clarify the relief requested today, the
Appl i cant seeking a special exception,
pursuant to Sections 1320.4F and 1325, for
approval of a building on a |ot containing
nore than 6,000 square feet of |ot area.

Variance and special exception
relief for percentage of [|ot occupancy
requi renents. Variance fromthe residential
recreation space requirenents. W will do
t hat because they're still in the regul ations,
even though the Zoning Conmm ssion has taken
action to delete those requirenents fromthe
regul ati ons.

Speci al exception for t he
extension of the G2-CDistrict, 35 feet. And
to the CG2-A District. And while our plans

show a nine-story portion of the building in
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the G2-A portion of the District, and the 35
foot extension, we have agreed wth the
comunity that we would drop one floor, and
that woul d be eight stories.

W would |lose two units and drop
one floor there. And that wll be pointed out
by M. Carter in his presentation. So the
design, that's part of what we're | eaving the
record open for, to have the design details
and get those plans.

CHAIRMAN GRIFFI'S: So what would
t he height be of that portion in the C 2-A?

MR GLASGOW C-2-A, it wll be
about 85 feet. It drops about ten feet. It
goes to, it's 95 feet in the G 2-C portion.
Nine stories and then it drops ten feet,
approxi mately, as it gets, for the 35 foot
ext ensi on.

Then it drops to 50 feet, and then
40 feet.

CHAIRVAN CRIFFIS: And so that

portion, that small portion of the 85 feet in
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the GCG2-A is comng under what sort of
relief, or is there relief?

MR. GLASGOW That would be within
the special exception for the 35 foot
ext ensi on.

CHAIRMAN GRIFFI'S: So that height
Is actually part of the extension into the G
2- A?

MR. GLASGOW That's correct. And
the reason why we were doing that is when we
agreed to take the building from 50 feet in
hei ght, in the back, to 40 feet in height, we
used, we lost units and we put themin, we
allocated them further away from the south
set back.

CHAI RMAN GRI FFI' S: Ckay.

MR. GLASGOW Then we also have
asked for special exception for having a curb
cut on H Street. We'd just note for the
Board, wth respect to this, this curb cut
will be in alnbst the sanme |ocation as the

existing curb cut is off of H Street, that
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| eads into the service parking lot, on the
property.

The Applicant no |onger needs
relief fromthe provisions requiring a mninmm
14 foot clear ceiling height, for the new
retail space to be constructed along H Street,
as that ceiling height wll be net. W al so,
we W Il be submtting revised draw ngs today,
but those will be revised after we have, for
the design details as we continue to work with
the community, as we requested the record to
remai n open on that issue.

Wth respect to the nine-story
I ssue, we will be submtting testinony. M.
Sher has done a nenorandum which has been
submtted for the record, including a nunber
of points we also will be discussing with the
Board, that we have, in consultation with the
communi ty, provided sonme setbacks that were
not required under the design guidelines or
are not the sane as the design guidelines on

t he east and west portions of the building, in
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the CG2-A District.

And so there was a |loss of floor
area there. There also is, because of the two
existing, flanking office buildings, to the
east and the west of the nine-story tower,
there's a substantial volunme that is |ost
where we could go eight stories.

And we woul d nore than, if we were
to fill that out, we would nore than
accommodate the area that's lost in the, or
that's made up in the ninth floor addition.

Because there's a substantial area
in the wngs of the building, that could
otherw se be built, if we had a clean site.
If it weren't for the existing buildings,
office buildings, on site that will renain.

Al so, we have provided setbacks
in, further than the m nimumrequired on the
southern part of the site, and we | ose area by
doing that. So all of that goes into the nine
stories, which does not, obviously we do not

I ncrease the permtted hei ght whichis 95 feet
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W just have an extra story in
there. W certainly do appreciate the work
that the, that we've been able to acconplish
wth the comunity and with the Ofice of
Pl anni ng.

M. Parker was instrunental in
hosti ng t hree negoti ati ng neeti ngs that we had
wth the comunity and the Applicant, along
wth nunmerous e-nmails and voice mails anong
the parties, over the past couple of nonths,
to work very diligently to resolve the issues
In this case.

So we're certainly very pleased to
be here today wth the support of the
representatives of ANC-6C, 6A, H Street, N E
Nei ghbor hood Associ ati on, Capi t ol Hill
Restoration  Society, and  Stanton Par k
Nei ghbor hood Associ ation, in support of the
relief required to inplenent the plans.

And, as you know, we have

requested the record to remain open, along
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with the community groups, for further
subm ssion as to the design details of the
proj ect.

W have submtted a copy of the
Statenent of Applicant, in this case, and |
assune the Board has that. You will note that
this lot is the single, |argest ownership on
H Street, conprising approximately 109, 000
square feet of |and area.

The site is split zoned about
66, 500 square feet of C 2-C zoning, and 42, 500
square feet of C2-A zoning. It is also the
only property inproved with an existing
190, 000 square feet of office use, which is
| ocated in two, five-story towers on the east
and west portions of the site, and a one-story
portion in the mddle of the site.

The site also has the highest
matter-of-right zoning on H Street, being C 2-
C, permtted under the Overlay, a total of 95
feet in height, with a 14-foot high first

fl oor.
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The C-2-A portion allows a 50-foot
hei ght and two and a half FAR  The Appli cant,
over a period of tinme, has instituted a series
of design refinenents and changes to its
original submssion, in order to address
conmunity concerns.

W have, this is the third major
design of the exterior of the building. W
came in wwth the first one, the community was
very di sappointed with our efforts.

W cane in wth the second schene,
they were |ess disappointed, but stil
di sappointed. And | guess we finally got it
right the third tine. W keep on trying.

W i ncreased setbacks on the east,
west and south frontages of the G 2-A portion
of the site, which we are not required by
either the zoning regulations or the design
gui del i nes, on the east and west portions, on
t he desi gn gui deli nes.

We have Iimted the height of the

building to 40 feet on the southernnost
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frontage, whereas 50 foot height is permtted
in the CG2-A District.

We've always been flexible wth
respect to the H Street entryway and we've
worked wth the community as to where that
shoul d be | ocat ed.

And there are a nunber of other
changes that we have nade, over the course of
time, to respond to the community's issues.

W  believe that with these
nodi fications, diligent work by the Ofice of
Pl anni ng, the Applicant, and the community, a
wel | thought out design has been achieved,
which conplies wth essentially all the H
Street design guidelines, except the two
pi eces that we discussed earlier.

And provi ding the | andscape buffer
on the east and west sides of the building, we
think that's very beneficial to everyone. But
It's not directly in conformance with the
desi gn guidelines and the nine story piece we

have di scussed.
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| f there are no prelimnary
guestions, |I'd like to proceed wth the
testinony of the w tnesses.

CHAI RVAN (RI FFI'S: Good, a couple
of prelimnary questions. You've indicatedin
witing and also in a statenent that the
record should stay open for the design
details. Do nean that we should keep the
record open and we won't nake a deci sion until
the design details are actually in?

MR. GLASGOWN We have that, that
was filed today.

CHAI RMAN GRI FFI'S: Ckay, so you're
not anticipating that, conceivably, if we're
finishing this today, that there's sone
subsequent processing that's going to happen?

MR. GLASGOWN W believe that, what
we have di scussed with the conmunity is that
we woul d hope that we would be able to finish
this case today, and if the Board is so
I nclined, to decide all the issues, except the

one speci al exception, to hold the record open
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for that. To get, to finish with the design
det ai | s.

CHAIRVAN CRIFFI'S: So there would
be a subsequent hearing?

MR GLASGON Not a hearing, just
we woul d, | believe that what we tal ked about
Is we would, we would have a subsequent
subm ssion as to the design details of the
exterior of the building.

CHAI RMAN GRI FFI' S: Ckay, okay.

MR GLASGOW (Kkay. Because we
are, we're very, very close. W're down to
the point of doing very fine tuning to the
design of the exterior of the building, is frm
what | under st and.

And that the community groups
wanted to have an opportunity to take them
back to their respective organizations.

CHAI RMAN GRI FFI' S:  Good. Chapt er
13, of course, addressed the overlays,
generally, and then as the specific sections

run through with specific overl ays.
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It's been brought to our attention
by Ms. Monroe, that Chapter 13, if we weren't
aware of it, has its own elenents of special
exception in 1304.

How are you reading 1304. 1B, that
r eads exceptional ci rcunst ances exi st
pertaining to the property itself, or to
econom c¢c physical conditions? Are you
addressing that in your presentation?

MR GLASGOW No, you need the full

text, 13.

CHAIRMAN CGRIFFIS: As you find
that, 1'lIl just nmake a small opinion note on
that. It's fascinating to read that because

it's actually the | anguage of a vari ance.

MR. GLASGOWN Ri ght.

CHAI RMAN GRI FFI'S: And we' ve put it
Into the overlay under special exceptions.

MR. GLASGOW That's correct, yes.
W were aware of that, and that when we saw
exceptions from the requirenents of this

chapter shall be permtted only as a special
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exception, if approved by the Board of Zoni ng
Adjustnment. That is correct.

CHAI RMAN GRI FFI' S: But now go to B,

1-B.

MR, GLASGOW Exceptional situation
Is - yes, | know. It's sone odd wording.
But we believe that we will neet --

CHAIRMAN GRIFFI'S: You're going to
address all this, okay.

MR GLASGON We're going to neet
t hose requirenents.

CHAIRVAN GRIFFI'S: So, as long as
we understand the paraneters, we're actually
not going to 31, but actually 1304, for our
speci al exception criterions. Ckay.

MR. GLASGOWN Ri ght.

CHAI RVAN GRI FFI S: Pl ease, proceed.

MR GLASGOW Yes, yes, we believe
that when the Board |ooks at, particularly
W th respect to the unique circunstances that
exist, | think I've gone through in summary

some of those, the size and the shape of the
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| ot, the existing buildings on the |Iot, where
they're |ocated, how that | mpact t he
devel opnment of the site.

And then the request for, in
trying to neet, have no, mtigate adverse
I npacts with the community as to the setbacks
that are being provided that are not required
by the regul ati ons.

CHAI RVAN GRI FFI' S: Perfect.

MR, GLASGOWN Al those address
t hose i ssues.

CHAI RVAN GRI FFI'S:  Good. | don't
have any other questions for the Applicant,
prelimnary questions, |'ll see if any of the
others do. Let ne ask everyone here, present,
how many, just show of hands, not parties,
that we've already established, how many
persons are here to provide testinony today in
this case, persons?

Ckay, three or four, okay.
Concei vably, obviously, we're at 12:00. Qur

nor ni ng sessi on usually ends now, and we w | |
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get ready for our afternoon. W have a huge
af t er noon.

| anticipate doing this, at |east
getting, after the case presentation, having
t he persons here present that want to provide
testi nony, having themup, out of chronol ogy,
so that we can get that on the record. You're
here. And then we'll see where we go beyond
t hat .

Wth that, then, M. d asgow, why
don't we proceed.

MR GLASGOW All right. 1'd like
to call the first witness, M. Pryse El am

MR ELAM My nane is Pryse Elam
I"'mw th Washi ngt on Real Estate Partners. W
are the Applicant. W purchased the subject
property, which consists of two office
bui | di ngs, two five-story office buil dings, on
each end of the bl ock.

In the mddle, there is a one-
story former grocery store, that has been

converted to office space and a surface
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par ki ng | ot.

Qur plans, quite sinply, are to
put a residential tower in between the two
office buildings, that wll consist of 240
units, 30,000 feet of office space, connecti ng
the two existing office buildings and the
remai nder, about 8,000 feet of retail.

W also intend to convert the
ground floor office space on H Street, into
retail space, as well. So that the entire
frontage on H Street, at the ground |evel,
wi Il now becone retail.

We have gone through an extensive
process. We've had extensive input from
numer ous comunity groups. W' ve worked very
hard w th themand nmade a nunber of changes to
address their concerns.

| appreciate the integrity and the
honesty with which each of these groups have
approached us. | appreciate the work of the
ANC-6C and 6A, in helping us get to this
poi nt .
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And we are very pleased with where
we are and excited about the process. And
that's the end of ny testinony.

CHAI RMAN GRI FFI'S: Excel | ent.

MR. GLASGOW Thank you. If there
are no questions, |I'd like to call the next
W tness, M. Doug Carter.

MR CARTER M. Chairman and
menbers, ny nanme is Doug Carter, for the
record. Busi ness addr ess IS 1676
I nternational Drive, McLean, Virginia. Andit
has been our pleasure to work wth the
communi ty.

And | think what I'd like to try
and do, and |I'mnot sure | know any ot her way
of doing this, other than to show t he Board.
So the citizens having in actual fact
partici pated and been a part of all of the
di scussi ons we' ve had.

What |1'd like to do is just orient
everyone and so, excuse ne, so here at the

north we have H Street. And the subject
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property is actually on the east, surrounded
by 7'" Street. On the south by G Street, and
on the west by 6'" Street.

And, as you see the shadi ng here,
you've got two existing five-story office
bui |l di ngs. One on the west, one on the east,
and the gray portion is actually the building
that we're proposing. And so you heard about
the nine-story portion dropping to a five
story, and then to a four story height in the
rear.

And you can see the sensitivity, |
think, of the situation when you recognize
that the southern piece of our building is
surrounded, literally on all sides, by the
t ownhouses of the nei ghborhood.

And so our effort has been, yeah,
take it off. Qur effort has been to work with
the neighbors and to, | wll say blend our
project inwth the nei ghborhood as nuch as we
can.

Just to aerials here that show
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the, this obviously being H Street, and
| ooking from the west, the two office
bui | di ngs. One here, one on the east, and
then our building sitting between.

And so | think these aerials give
you the inpression of how the building steps
down fromthe H Street height of 95 feet and
drops down to the 40-foot height, where it
rel ates nost closely to the nei ghbors.

Murray, do you want to get the
next one up? This site plan shows you the
details of how everything works. So, again,
orientation, H Street along the north side.

And so you've got tw office
bui | di ngs, one on the west, one on the east,
and this is our building fitting right into,
| i ke a big rubix cube.

The beige area that you see on H
Street, is our commtnent to have H Street
fully activated with retail, and indeed, you
W Il see a shaded area in the western buil ding

and in the eastern building, as it cones
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around the corner, by the 7'" Street and 6'"
Street, so that we can nake significant retail
operations possible with a larger square
footage in those two corners.

There are three entrances. One
into the western office building, and the
el evators at this point. One into the eastern
office building, with elevators at this point.
And then one entrance into the residential
building with elevators at this point that
t ake peopl e t hrough, back into the residenti al
area at this floor.

You see a red color, and the red col or
actually represents the office space, hold on
a second, represents the office space. On the
fl oor above, you will see it connects all the
way fromthe west to the east.

| think you heard M. @ asgow
tal king about the |andscaped areas in the
rear. So you've got one on the west side, one
on the east side, and then we spent a | ot of

time with the nei ghbors, actually working out
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the details of the setbacks on our southern
face, and now on the east and the west sides.

We have a di st ance of
approximtely 92 feet fromthe northern face
of these townhouses, to the southern face of
our building. And then on the east and on the
west side, we have actually pulled back so
that we conmply with the design guideline
I ntent of a setback sonmewhere between ten and
25 feet.

And so we've pulled away on both
of the ends of the residential building, so
that we can be alittle nore respectful of the
rear yards of these east and west townhouses.

CHAIRMAN GRIFFI'S: So on the back
portions are what you're tal king about, the
| ighter gray, or | don't know what col or that
Is. But what is the height? And that's in
the C-2-A area, is that correct?

MR. CARTER: That is correct.

CHAI RMAN GRIFFI'S: And the height

of that?
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MR, CARTER And so the height of
this portion of the rear building is 40 feet.

CHAIRVAN GRIFFI'S: And that's on
top of H Street?

MR CARTER: |'m sorry?

CHAIRMAN CRIFFI'S: The height is
measured off of H Street, but it's a fairly
| evel site?

MR. CARTER Yes, it's a fairly
| evel site.

CHAI RVAN CGRIFFI'S: The conparable
townhouses on G Street would be, roughly,
simlar height?

MR. CARTER Well, with the roofs,
they're going to be probably 35 to 36 feet in
the rear there.

CHAI RMAN GRI FFI'S: Ri ght .

MR CARTER Yes, and | wll
illustrate, in a nonent, the setback. But
essentially here, on the southern face, the
southern portion of this building, we're 40

f eet .
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And then we noved the residenti al
unit back, away from the south face, so we
jump up in this, in this portion, to the 50
feet. And then wth the 35-foot extension
here, into the G2-C, we junp up to 90 feet,
but that is the point that M. d asgow was
referring to where we actual ly have taken two
units off. So I think as we go further
through the presentation, that wll cone
clear. Mirray?

CHAI RVAN GRI FFI'S: Do you have, do
you have a site plan or any plan that shows
your buildings and the relationship of the
exi sting zone boundary line and then the 35-
f oot --

MR. CARTER Yes, we have a section
right through the site, fromthe north-south
di rection.

CHAIRVAN CRIFFI'S: How about a
pl an? Wat would a section show us?

MR. CARTER Well, a plan, on the

pl an you can actually see the division |Iine at
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this point, sir. This heavier lineis the G
2-C and this is the G2-A portion, in here.

Yeah, and so we are --

MR, GLASGOWN The zoning line is
shown on that plan.

MR, CARTER. On this plan right
her e.

MR GLASGOW R ght.

MR. CARTER That is the division
| i ne between the C-2-C and the G2-A. The C
2-A being the southern portion. The C 2-C
being this entire northern portion.

CHAI RVMAN GRI FFI' S: So, M. d asgow,
you say it's shown. But it's not |abeled, is
that correct?

MR. CARTER That is correct.

MR. GLASGOW That is correct.

MR. CARTER. That is correct. I
t hi nk we have a section --

MR. CGLASGOWN We have a section
that's showing it.

MR. CARTER - anillustrationthat
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shows it nuch nore clearly. But let's keep on
goi ng through the, yeah, let's have that one
next .

This plan is the second fl oor, and
this sinply illustrates the continuity of the
office space and so a very large tenant can
occupy this space all the way from the 6'"
Street, east, to the 7'" Street portion. The
residential elevators that we referred to,
comng in at an entrance |obby off of H
Street, cut through into the residential area
on this floor and for a height of four floors
above.

Murray, let's get the next one.
And so the next floor up shows you then how
the office buildings continue up for five
floors, and then the residential building sits
in between and then takes this | form
configuration, supported by the elevator
com ng up out of the |Iobby on H Street.

Murray, let's go to the next one.

And then, this is actually a roof plan of the
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buil ding, and so it becones easy to see the
of fice buildings, five stories on both sides.

The nine-story portion in the
mddle. Thisis the CG2-Cline here. Thisis
the 35-foot extension. And in actual fact,
this is where we have dropped two units off of
the top and so the terrace area that you see
here, woul d be opening off of the two units on
the eighth fl oor.

And then as we go further south,
this portion of the south building is at 50
feet. These are terraces opening off of those
units, and then this entire portion of the
south building is at 40 feet.

Murray, do we have the section
there? And, M. Chairman, | think that this
gives you an illustration, although | think
that if | were to now give you the absol ute,
absolute latest, we have dropped, we have
dropped one floor in that |ocation.

And so this shows a section,

nort h-south --

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

131

(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

CHAIRVAN GRIFFI'S: H Street is to
the left on that section, is that right?

MR CARTER H Street is right
here. The lighter shade is where the office
bui | di ngs exi st on east and west. This is the
difference between the five-story office
building and the nine-story residential
bui | di ng. This is the portion and it's
| abel ed here at the foot of the section, 35
feet extension of the CG2-Careainto the G 2-
A

And that is the area at the top
where, as you heard earlier, we have agreed
wWth the comunity to lose two units right
here. As you nove back into the C 2-A area,
this is the 50-foot height, and then it drops
to 40 feet, and so here you see t he t ownhouses
that are facing on to G Street in the south.

And | think you can see the step
af fect that we have worked with the nei ghbors
to achieve. This actually happens to be the

south elevation, and so this is the el evati on

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

132

(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

133

facing the rear yards of the townhouses on G
Street.

And so the south el evati on we have
worked, | think, quite intensely on, sinply
because i f you | ook at the environnent off the
G Street Alley, the townhouses have got a
certain residential scale.

They're very, very small scal ed,
very residential. And so we have created a
south face of this building that actually
responds to that smaller scale break up.

And so, even though this is a
single building, it is designed in such a way
that the architecture reflects its very, very
close knit and very intimate residential
feeling.

Murr ay, the other elevations,
pl ease?

MR, TURNBULL: Before you |eave
that, can | ask you --

MR. CARTER: Yes, absolutely.

MR TURNBULL: On the fifth fl oor
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wth the terrace level, on sonme of the
elevations and the sections it shows up
better. Are we seeing a glass terrace wall at
t he edge?

MR. CARTER No, this actually is,
thisis the fourth fl oor and then this ghosted
area represents the fifth floor setback.

MR, TURNBULL: No, | understand
t hat --

MR, CARTER Ri ght.

MR, TURNBULL: And that's setback.

MR, CARTER: Yes.

MR, TURNBULL: But there was a
terrace as you come out of that.

MR, CARTER: Yes, correct.

MR, TURNBULL: And at the edge of
that terrace, it |ooks, at sonme of the
el evations, to showit, it's hard to read, but
It | ooks |ike you either have a glass wall or
gl ass --

MR. CARTER Yes, on the section

I f you |l ook at the section, that is actually
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the fence that separates neighbor from
nei ghbor are their terraces.

And, honestly, we really haven't
determ ned whether that is a glass fence or
t hat shoul d be sone other material.

MR, TURNBULL: Well, | guess that's
what [|'m saying. At the edge of that
el evation, as you neet the fifth and the
fourth floor, there's sone height elevation
that's indeterm nate right now.

MR. CARTER Yes, yes, yes. Yes,
while actually, | think if you conme right to
the outer edge, which would be right at that
point. Then that is a parapet wall that runs
right the way across and that woul d be at a 42
I nch hei ght.

MR, TURNBULL: Okay, all right,
t hank you.

MR. CARTER: And  what you're
| ooki ng at beyond then is the fifth floor.

MR, TURNBULL: Ri ght.

MR CARTER: Which would be sim | ar
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materials to the other four.

MR, TURNBULL: Well, what's the
terrace then? Just pavers?

MR. CARTER Correct. Pavers, yes,
woul d be offered by the Devel oper and then
|ater, |I'm sure, that people will use that
terrace area for planting.

MR TURNBULL: Al right, thank
you.

MR. CARTER And so, next to the
one that we're rotating nost deciduously with
the neighbors, we actually, we actually
started with a nore contenporary design. And
we felt that we could respond to the design
guidelines, as the design guidelines are
witten.

And they do, we felt, offer a
degree of flexibility and of interpretation.
That's where we started. As you have heard,
we have gone t hrough a series of redesigns and
| think that we feel very confortable wth

where we are right now, and |I' mhopi ng that we
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have responded to the concerns of the
nei ghbors and the concerns of the ANC groups,
to produce a building which has a |lot of the
flavor of H Street.

We were not | ooking to be sinply a
copy of what exists on HStreet, but really to
create a different interpretation and to
create a building that would have sone
excitenment for the people that would cone to
live in the building.

But also a building that would
make a civic statenent, along H Street. And
t hen activate the whole of the base of it with
retail, as you see it, running all the way
across and indeed right to the corner of 6'
Street and 7'" Street, in the two existing
bui | di ngs.

You see here, the two existing
buildings and so we've used sone of the
el ements of the existing buildings, to pull
themup into the face of the new residenti al

buil ding in such a way that the building can
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feel integrated with its inmmedi ate next door
nei ghbors.

Indeed, it is integrated at this
| evel, where the office runs right the way
t hrough along the entire length of the bl ock
and our residential then starts up above.

And we'll say that we have | ooked
at the design guidelines and I think we can
say now that we have conplied. | think that
the, we have agreed to continue to neet with
t he nei ghbors.

And | think there's actually, and
| don't want to put words in anyone's nouth,
but there's a discussion about whether there
should be this pyram dal roof on the top of
this east tower.

And so those details, obviously,
we're nore than wlling to keep working with
t he nei ghbors on. For as | really believe
that we can neke the building |ook as well
W thout the pyramd or with it.

And so we're happy to continue to
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work with the neighbors. | think also there
Is an interest in exactly how all of these
details work out.

So there's a question of lintels
over the wwndows. It's a case of the type of
bri ckwork that we're using. It's corsing, and
whet her we're using soldier corses for sills
and heads and so obviously those details,
we're very, very happy to work with the
nei ghbors on.

CHAIRVAN GRIFFI'S: Just a quick
clarification of the graphic that we're
| ooki ng at. One, a comment. | absolutely
agree that, well, there is. We're only
| ooking at the new portion which is just a
residential, is that correct?

MR. CARTER: This is correct.

CHAI RMAN GRI FFI' S: Ckay. However,
under this project and ownership are the
fl anki ng buil dings that are commercial office
bui | di ngs.

MR. CARTER That is correct.
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CHAIRMAN GRIFFI'S: Okay, is there
anything that's being done in terns of re-
skinning those? O they're just staying as is
exi sting?

MR, CARTER: W're not proposing to
re-skin those buildings, at the nonent. So
they would stay as they are.

CHAIRMAN GRIFFIS: That's fine,
okay.

MR. CARTER Cbviously, the part
that's nost inportant with respect to the two
building, is that the retail presentation to
H Street. And | know that's of economc
concern.

CHAI RMAN (Rl FFI' S: Ri ght .

MR, CARTER: But that commtnent is
absol utely nmade by the --

CHAI RVAN GRI FFI'S: Good, that goes
to the next one. On this, on this, what
you're doing is this is the rendering that's
being presented to us. And let nme ask your
opi ni on.
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Does this accentuate the retai
m xed- use conponent of this project?

MR CARTER Well, | think that
obviously the retail expresses itself along
the base of the building. The m xed-use
conponent, we've got three elenents of any

m xed- use project.

That is the retail, the office and
the residential. And so | think that the
retail is absolutely all the way along the
bl ock.

The office actually does a, |
guess, an up and down novenent. You' ve got

office on the east, and then it noves right
acr oss.

This is the office floor right
here, and then it cones back up to five
stories as you nove to the west. W've drawn
a distinction, and you can see it, | think
clearly here, in the architecture, and then
that is the residential portion above.

CHAI RVAN &Rl FFI S: &oi ng, I
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understand and | appreciate that there has
been a lot of design changes, and frankly
pretty dramatic from Exhibit 10 to exhibits
t oday.

One you descri bed as contenporary,
one you described as, | don't recall. But
approved by the neighborhood to date. | t
seens |like the strength, | guess ny question
I's, IS your position that this, the retail
| evel , is successful in terns of the exposure
and the w ndow |i ne.

The strength of that on the street
| evel ? Because, in being offered this kind of
conpari son, even though we nmay not, we may not
supposed to be, you have extensive anount of
gl azing on the first iteration.

And then to this, where | | ook at
it is, it's a closing up. There's a great
strength of the building at the street |evel,
but not the retail.

So | guess what |'masking you, as

the Architect or Designer, what is being
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addressed here? Isit, it strikes ne as maybe
even a conflict of energies of exposing retail
to holding up this residential building.

O explain to ne what we should
see in this?

MR CARTER Well, | think that
there i s obviously a guideline that addressed
75 percent of the frontage should be the
continuous retail.

We have talked with the nei ghbors
and one of the things that | think 1is
significant, and Murray, if you can just grab
me the ground floor plan for a second. l's
that we have actually worked to create an
arcade that will run along the portion of the
project that we can control.

And so the desire of t he
nei ghborhood is to, in this location, have a
restaurant. And so you see nultiple doors,
along this northern face and an arcade here.

CHAIRMAN GRIFFIS: That's a, the

retail frontage is actually setback under a
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cover of the buil ding?

MR. CARTER: That is correct.

CHAI RMAN GRI FFI'S: My gosh. Didn't
we try to get rid of arcades in --

MR CARTER Well --

CHAI RVAN CGRI FFI S: I don't
understand why that would, is that sonething
that was, what's the purpose of that?

MR, CARTER Well, the purpose is,
in actual fact, to create restaurant or café
area where people can actually sit outside and
have a street-side café wth tables and
chairs. And we have, obviously, a very tight
si dewal k situation.

And so the intention was to pul
the facade of the building back a little bit
so that would enable the creation of a
restaurant there wth outdoor seating.

CHAI RVAN GRI FFI'S:  Ckay. As an
expert in urban m xed-use and architecture, as
| think we've established you as. Do you know

of one that that's successful in? A m d-bl ock
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arcade, undercover for cafes or successful

retail ?
MR, CARTER | can think of --
CHAIRVAN GRIFFIS: | can give you
time, | don't want to put you on the spot.

MR. CARTER Right, right --

CHAI RVAN Rl FFI S | can only
recall an application that we had to renove
that on Connecticut Avenue. W al so have
provisions in the regul ations that renove, if
" mnot m staken now, renove the FAR bonus for
creating a continuous arcade on the street.

It seens to be a vehicle that was

used decades ago, to no great success. ['"'m
not convinced or not convinced. It just
strikes that, | nean it doesn't, you know, one

m ght say well, gosh, you're getting free FAR,
but you're not. It's covered.

You're getting free | ot occupancy,
but you're not.

MR, CARTER: This is true.

CHAIRMAN &RIFFIS: So, it's not
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hel ping the project, in terns of massing or

di mensi on. And | understand and | read al

t he subm ssi ons. And, in fact, there's
nei ghbors, and | think one party addresses
that fact of, well, can't you set this back.
Qur sidewal ks are so snmall, if we're going to

have successful retail

| understand all the confl uence of

energies that are comng to for, | just wonder
if, | didn't read this, when | saw these
small, they're very mnute in copying. But I

wasn't aware of that.

So, I"'mjust trying to digest it
at this point. Ckay, good to bring up.
What's next?

MR. CARTER So that is then the
north elevation. W have two remaining
el evations, east and west, which are very,
very simlar, and then just a couple of
per specti ves.

So, here you're looking at the

buil ding fromthe west, and here are, here is
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the office building that exists. And then the
ni ne-story portion, which now wll have one
floor less at this point.

So it wll go into that kind of
configuration. So, again, using the materials
that we used on the north face, and creating
architecture we think is conplinmentary to H
Street, in general.

So that Is then the west
el evation. The east elevation is identical,
except for the pyramd or no pyramd. And,
obviously, that is an issue that we woul d be
glad to talk with the neighbors. And then
| astly, a perspective, is the perspective
com ng up?

Ckay, so the perspective then
shows you the building, looking at it from
across H Street and a little to the east of
the residential portion.

Here are the existing office
buil dings. Here the main entrance expressed

by the heavy glazing there. The retail wth
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the recessed café, so that we can create an
active street scene.

And | have to say, M. Chairman,
as, yeah, we've done a trenendous anount of
m xed-use pl anni ng. And one of t he
Interesting things, we find always, is to
provi de a degree of intimacy to the retailing
facade and not have it be an eternal, |ong
flush face.

And so alittle articulation al ong
the front. W have, in fact if you do have a
copy of the original design, we had a fairly
significant cut back in the facade of the
whol e hei ght of the building, at that point.
And that was part of the sane thing, totry an
activate that street front. Mirray?

MR, TURNBULL: | wonder if | m ght
ask a question. The floor plan show ng the
arcade, actually shows fairly thinner colums
at the exterior. But the elevation and the
perspective show rather t hi cker wal | s,

spacing, as if it's still out at the front.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

148

(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

Is that just the rendering itself,
that's not clear?

MR CARTER Yes, obviously the
masonry piers, as they cone down from above,
woul d continue down to the sidewal k.

MR TURNBULL: Well, yeah, it just
doesn't |l ook |ike there's an arcade. |t |ooks
like it's flush. Now the other question |I've
got is that there is a garage entrance right
by this arcade.

MR, CARTER: Yes.

MR. TURNBULL: Are these both, are
these entrances or is it an entrance and an
exit?

MR. CARTER That is the entrance
into the, that was referred to earlier.
That's the entrance into the garage from H
Street. And so that we are antici pati ng woul d
be an entrance and exit.

MR, TURNBULL: It's both?

MR. CARTER: It's both.

MR. TURNBULL: Because then there's
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anot her one around the corner.

MR, CARTER: That's correct. There
were existing, the existing entrances,
actually, fromboth 6'" Street and 7'" Street.

On 7'" Street, there is, there is an alley

access --
MR, TURNBULL: Ri ght.
MR. CARTER -- that cones back and
services the eastern office building. And

then right here is an entrance that takes you
down below grade to the parking, which is
currently underneath this eastern buil ding.

MR, TURNBULL: And is that, again,
an entrance and an exit?

MR CARTER Yes, it is. Yes, it

MR, TURNBULL: Ckay. Al right,
t hank you.

MR CARTER. And | think there's
just one last board and that is that, just in
terms of the, our discussions wth the

nei ghbors, we have started to |ook at the
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el ements that they were requesting.

And so that is to look at the
details of the brick and the way that the
signage can operate on the retail frontage.
And here you see a little sketch of the
si dewal k caf é.

This is the entrance into the
garage off of H Street. And, again, that was
an el enment that we did really work through, I
think quite intensely, with the nei ghborhood.

So that, |  think, M. Chair,
concl udes this visual presentation.

CHAI RMAN GRI FFI' S: Excel l ent. But
let me go right to that. Can you just point
to where the arcade starts?

MR. CARTER  Yeah, the arcade
starts right here.

CHAI RVAN (RI FFI S: Ckay.

MR, TURNBULL: So its onthis, it's
at the foot of the colum on the western side
of the garage. And it goes really a distance

of sone 40 feet, | think.
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CHAI RVAN  GRI FFI S: Because |'m
seeing, and then the main entrance, it seens
to be, on the plans that we have, that are the
nost recent, | believe. | don't have a page
setting on this.

But it |ooks as though there's an
entrance, maybe not. A single door and then
a doubl e door. So |I'mseeing that. But that'

part of the setback, yes, excellent, that's

t he one.

Ckay, so if you go to that, on the
right side of that. Now that is setback,
correct?

MR. CARTER That is setback.

CHAIRVAN GRIFFI'S: The doors are
set back?

MR CARTER. Yes, they are set
back.

CHAIRMAN &RIFFIS: And it's 11
feet, six inches setback?
VMR, CARTER: No. | think it's,

actual ly, Murray, what does it say there? How

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

much, I'msorry? 11x6 here, all the way.

CHAI RMAN GRI FFI' S: O, sai d anot her
way, 11 feet, six inches. Ckay, so then the
arcade, okay, now go to the el evation. l's
that showing ne 11 foot setback for the gl ass
i ne.

MR, CARTER: From here.

CHAIRVAN GRIFFI'S: And it woul d be
right next to the driving entrance.

MR. CARTER From this entrance
right here, yes. So that would be, that would
be part of that setback. And then the doors
into the building are setback, too, at this
poi nt .

CHAl RVAN (RI FFI S: Ckay, okay. So,
It's just, | understand this is a graphic and
that's inportant to understand. But really
t hat gl ass should be bl ack, because it's al
under cover .

MR. CARTER: As the entrance to the
gar age.

CHAI RVAN CGRI FFI'S: Ri ght.
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MR, CARTER. Graphically we need,
perhaps a different way of showing that this
I's back in the shadow.

CHAIRMAN CGRIFFIS: And | fully
understand that it's hard to represent that,
especially when you're trying to show materi al
changes in size.

But just for our understanding
that's a big design nove, an operational nove
inthis project, good or bad. W just need to
understand it. Ckay, there it is.

MR. TURNBULL: | think you're
right, M. Chairman. | think what's confusing
Is that on the elevation, as you | ook at that
canopy, it alnost |ooked like the piers on
either side is a double, it's very thick and
there's a setback on either side.

But on the plan, it doesn't really
show t hat .

CHAIRVAN CRIFFIS: But in fact
what ' s bei ng proposed i s you' re wal ki ng behi nd

those | arge colums. And those are how w de,
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about five feet, roughly? Yeah. Ckay,
I nt eresting. O her comments, questions,
clarifications?

M5. MLLER | just have a basic
guesti on about the height. s it, | wasn't
sure if M. dasgow said that the highest
hei ght was 95 feet or 90 feet?

MR, GLASGOWN Ninety-five feet is
t he hei ght.

V5. M LLER: Ckay, t hen ny
questions is how, where is it authorized to go
to 95 feet?

MR. GLASGCOW In the overlay
regul ations, if you have a 14 foot ceiling
hei ght, clear ceiling height, then you can go
to 95 feet.

M5. M LLER Thank you.

MR GLASGOW (kay, sure. It's
Section 1324.13.

M5. M LLER Thank you.

CHAIRMAN GRIFFIS: Is it 1324.13,
you sai d?
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MR GLASGOW Building subject to
Sections 1324.12, shall be permtted an
addi tional five feet of building height over
that permtted in the underlying zone. And
1324.12, tal ks about the ground floor of each
building or addition shall have a uniform
m nimum clear floor to ceiling height of 14
feet.

CHAI RMAN GRI FFI' S: 1324, | thought,
okay, good enough. Ckay, what el se?

MR GLASGOW |'d like to call the
next witness is the Traffic Consultant, M.
Marty Wells. M. Wlls, would you please
i dentify yourself for the record and proceed
W th your testinony.

MR, WELLS: Good norning, |'mMarty
Wl |s, President of Wells and Associ ates, and
we wer e retai ned to eval uate t he
transportation inpacts of this proposal.

W, |I'm going to be very, very
brief, inthe interest of time. W eval uated

the project that was presented to you. I
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woul d note that, as a result of this project,
the 240 residential units would be added.

The office space would actually
be, fromwhat's there today, would actually be
reduced slightly by about 5,000 square feet,
and the retail space would increase by about
13, 000 square feet.

This wll have a very nodest
I npact on the public street system The
residential units thensel ves would generate
roughly 64 net additional am peak hour trips,
80 pm peak hour trips.

You | ook at both the residential
and the retail conponent, it woul d add sone 74
am peak hour trips, and 140 pm peak hour
trips. To put that in perspective, H Street
Itself, today, carries during the peak hours,
roughly 2,000 vehicle trips.

So these are fairly nodest. The
side streets 6'" and 7'" and G Street, carry
roughly 200 to 400 peak hour trips. We

evaluated a nunber of di fferent access
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alternatives with and without an H Street
driveway.

Wth the 7'" Street operating one
way sout hbound, as it does today, or possibly
converting that to two ways, we've eval uated
t hose and di scussed those with the comunity,
t he ANC.

We've discussed them at sone
| ength with DDOT. W've net with them on
numer ous occasions. And they have published
their report.

The proposal is to serve this
project with two driveways. One on H Street.
There is an existing driveway there now. The
proposal is to have a driveway that would
serve the three underground parking |evels.
The access there would be restricted to right
turns in and right turns out.

Left turns would be prohibited.
That is DDOT's request also. On 7'" Street,
which would remain one way southbound, the

garage entrance that M. Carter described,
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woul d be an i nbound and out bound dri veway, but
of course on a one way street, there would be
right turns in and right turns out.

The inpacts of the additional
trips in this access system would be
manageabl e on the public street network and
we've recomended traffic signal timng
changes within the existing cycle |ength.

W' ve also recommended that sone
curb parking be renoved on the east side of
6'" Street, just south of 8" Street, to create
a second nort hbound | ane, where today thereis
j ust one.

W would, to mtigate an existing
capacity problemand mtigate any sitetraffic
I npacts, if we could create a second | ane by
renmovi ng sonme curb parking.

The community al so has asked that
this Applicant | ook at relocating the HStreet
driveway nore to the center of the bl ock, and
al so has | ooked at, asked the Applicant to

pursue signalization of the HStreet driveway,
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and the Applicant has pledged to do that.
And that concludes ny prepared
remar ks.
CHAl RMAN (Rl FFI' S: Excel | ent, thank
you. Let ne follow up. On 6'" Street, you

were saying renoving the parking towards the

corner. Is that for a turn |ane? You don't
need to get up, | understand what vyou're
doi ng.

MR WVELLS: Yes, during the course
of our wor K, we conducted our own
observations, our own traffic counts, our own
anal ysi s.

CHAl RVAN (RI FFI' S: Sure.

MR, VELLS: We also |ooked at the
8'" Street Corridor Study. The, what we found
I's that that intersection basically operates
well, except for the northbound approach,
there's sone del ay.

CHAI RMAN  RI FFI S: And that's
because of peopl e turning?

MR, WELLS: Correct, that's right.
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CHAI RVAN GRI FFI' S: So, essentially,
I f you renoved whatever it is, three parking
spaces towards the corner, it would allow for
a turn lane? Not two northbound | anes?

MR, VELLS: No, it would allow for
aturn, basically, what we would like to dois
establish a separate left turn | ane.

CHAI RMAN GRI FFI' S: Ri ght .

MR, WELLS: The two |anes that
woul d be created, one woul d be for left turns,
the other would be either straight --

CHAIRVAN CGRIFFI'S: So you'd have
one car waiting to take a left on H Street at
the signal, and all the other cars are queui ng
up behind it, so only one car gets through the
I nt ersection.

MR WELLS: That's what happens
NOW.

CHAI RVAN CRI FFI S: Ri ght, I
understand that. So you're trying to address
an existing condition, okay. And you said --

MR,  VWELLS: Right, that is a
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condition not created by this project.
CHAIRMAN CGRIFFI'S: Right, right.

You said that the 8" Street, you were | ooking

to have a signalization of the entrance to the

buil ding. Wuld that be a m d-bl ock signal,

t hen?

MR VELLS: We understand this is
of interest to the community. It would be a
m d- bl ock signal, yes. And that 1is of

Interest to the community and the Applicant
has pl edged to work with DDOT to see if that's
even feasible.

CHAI RMAN GRI FFI' S: Sur e.

MR, CGLASGOWN M. Chairnman, that
bl ock is over 500 feet long. So we have --

MR, VELLS: It's roughly 600 feet
| ong.

MR GASGOW So it's a |l ong bl ock.
So we've agreed to work with the community on
t hat .

CHAIRMAN GRIFFIS: No, it nakes

sone sense, | guess. Ckay. How do you see
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thisinterns of programm ng for the differing
uses and the parking, the retail, residenti al
and commerci al ?

MR, WELLS: Well, there are three
levels with a total of 487 parking spaces.
Codes suggest that we need about 206 spaces.
| don't knowthat a specific allocation by use
has been nade yet.

MR. GLASGOWN Yes, we do have sone
al l ocation of use. W've got --

CHAI RMAN GRI FFI' S: That's okay. |
perfectly believe that in all those parking
spaces that you'll neet the regulations. M
question is did you have any, do you have any
expert opinion on the actual utilization, the
performance of that m xed use, interns of the
| ayout, the ingress, the egress, thetrip, the
traffic.

Qobviously, there are different
trip generations and types for the retail,
residential and conmerci al .

MR, VELLS: Right.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

CHAI RVAN  GRI FFI S: What's your
opinion of this project and how it 1is
established interns of its |layout for ingress
and egress in the provision of the parking?

MR, WELLS: | think it's laid out
well. | think the parking is well organized.

There are two driveways from which you can
get to any of the parking spaces, so there's
great flexibility there.

| think it's appropriate to have
one driveway on H Street and one on 7'
Street. | think it's appropriate to maintain
the H Street driveway so we get access to an
arterial street, and that not all of the
traffic woul d be conpelled to use, basically,
nei ghbor hood streets, 6'", 7'" or G Streets.

So we think the access onto the
comrercial arterial, which we had sone
di scussion with DDOT and OP, we think it's
appropriate to maintain that.

CHAIRMAN  GRIFFI'S: Ckay. But

comng out of that, if you are residential
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you're leaving in the norning to go to work
and you're driving, wunfortunately, vyou're
comng out on the H Street, you would not be
allowed, at this point, unless there's a new
signal there, to take a left.

MR VEELLS: That's our
recommendati on and that's DDOT' s
recommendat i on.

CHAl RVAN (Rl FFI' S: Ckay.

MR, VELLS: Now, having said that,
any consequence of any delay exiting the
driveway, any queues, they would devel op
W thin the garage, not on a public street.

CHAIRMAN GRIFFIS: Okay. And it's
your understandi ng that the servicing of the
retail base is all within the garage?

MR, WELLS: That's correct.

CHAIRVAN GRIFFIS: And it's your
anticipation or do you know the anticipation
of the programm ng is that the truck entrances
are fromthe H Street, or could they utilize

bot h?
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MR WELLS: A truck, | believe
woul d be from7'" Street. And that, and DDOT
supports that.

CHAI RMAN GRI FFI S:  Ckay. Good, |
don't have any ot her questions. Questions?

MR, TURNBULL: M. Chairman, the
only thing I had, kind of getting into the
weeds, but are you, when you tal ked about the
nunber of spaces, is the residential parking
going to be separated for the residences?

MR VELLS: [I'll defer to the
Architect, but | believe it would be nested
wi thin the parking garage.

MR, TURNBULL: So, anongst all the
spaces, there'll be, is it reserved parking
for people or do you just --

VR. GLASGOW There w | be
reserved, residential parking in a segregated
ar ea.

MR, TURNBULL: But they could be
all, not on every floor, then?

MR, VELLS: Typically, the way this
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happens is there's a secured area, beyond
whi ch you can circulate within the garage, but
you get to a certain point where you need a
key card or sone separate form of secure
access to get beyond that point.

MR TURNBULL: Ckay.

MR, WELLS: That's what we call
nesti ng.

MR, TURNBULL: Right. | was just
curious, because | saw the elevator at the
back t hat goes back into the residential area,
and |I'm assumng that that's the area that
you're | ooking to use. kay, thank you.

MR GLASGEOW 1'd like to call the
| ast witness --

CHAI RVAN GRI FFI'S: W have a coupl e
nore questi ons.

M5. MLLER I'msorry, M. Wlls,
did you see the report fromthe Departnent of
Transportation, dated Novenber 20'", 2006?

MR VELLS: Yeah, | saw it just

t hi s norni ng.
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M5. MLLER Ckay. So, | don't
know i f you have any comments yet or what your
response to it m ght be?

MR VELLS: Well, DDOT recommended
several things. One is, firstly, they concur
with the basic access and for autonobiles and
| oadi ng that | descri bed.

They did take issue wth the
nunber  of par ki ng spaces. The code
requi renent, not including the spaces that
we're replacing, there's sone surface spaces
that are being displaced by this building.

Which are being replaced wthin
t he proposed parki ng garage. But | think DDOT
Is trying to strike a balance here of
di scouraging autonobile wuse by limting
par ki ng control s.

Now what we heard from the
comunity, is the opposite. Be sure to
provi de enough parking so there's no spillover
par ki ng i nto our nei ghborhood.

And we' ve cone down on the side of
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providing rel atively nore parki ng spaces, than
fewer parking spaces. DDOT has asked us for
a Travel Demand Managenent Pl an, and frankly
we haven't had tinme to digest that yet.

They also nentioned our node
splits. If you ook at the U S. Census, how
do residents of this neighborhood get to and
fromwrk? Fully 40 percent of them either
wal k or take transit.

That's what we assuned would
happen in the future. A |lot of people want
cars and have to have cars, but they don't
al ways use themfor their daily conmute.

So we nmade an assunption that we
think is appropriate and that we think is
supported by Census data. So that's ny quick
read and qui ck response to the DDOI Report.

CHAI RMAN GRI FFI'S: Do you have the
full report in the record?

MR VELLS: W have submtted it to
DDOT, | don't know if it made it into the

record. | would be happy to submt that.
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MR. GLASGOW You can submt the
report as a post-hearing subm ssion.

CHAIRMAN GRIFFI'S: Yeah, let's do
t hat .

MR GLASGOW Ckay.

CHAI RMAN CGRI FFI'S: Anything el se?
Any ot her questions?

MR GLASGOW |'d like to call M.
Sher, the last wtness. M. Giffis, we
wanted to excuse M. Carter, he has sone
travel to attend to today?

CHAI RVAN  GRI FFI S: Ri ght away?

Ri ght now?

MR, GLASGOW Yes.

CHAI RVAN GRI FFI' S:  Ckay. Then we
need to hold you for five mnutes. We're

going to put M. Sher on hold and I' mgoing to
ask the parties to conme up and conduct cross
exam nation before he |eaves. W can start
with the ANC 6C Do you have any cross
exam nation of the Architect? No, that's
okay.
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St ant on Nei ghbor s, H Street?
None? Stanton, none? Ckay. 6A? Oh, man,
that neans he gets to get out of here. I
mean, cone on.

Al right, any other follow up or
further questions? Very well. Before he goes,
M. dasgow, |'"msure you're well aware any of
theitenms and illustrations that were shown on
the board, need to nmake it into the record.

"' mnot sure we have all of them
but we'll make sure that we do.

MR GLASGOW Fi ne. M. Mirray
Wal ker, M. Carter's associate is here and is
aware of that.

CHAI RVAN CGRI FFI S: Excel | ent .
Ckay, perfect.

MR, GLASGOW Thank you.

CHAI RMAN GRI FFI' S: Very well, let's
nove ahead, M. Sher.

MR SHER: Good afternoon, M.
Chai rman, Menbers of the Board.

For the record, ny nane is Steven
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E. Sher, the Director of Zoning and Land Use
Services with the law firm of Holland and
Kni ght .

| think maybe today | need to talk
alittle slower than | usually do to nake sure
that we get through what it is that this
application deals wth.

As has been said a couple of tines
bef ore, what is unusual about this property is
that it is split zoned between C2C and C2A
with a boundary |ine running roughly parall el
to H Street and about 132 feet back fromthe
street.

The property itself is unusual
because it is nuch deeper than what you woul d
usually find along the H Street corridor and
when you look at the zoning map which is
attached to the back of the outline, you wll
see that this is one of only a fewsites. 1In
fact, probably only two that has and really
only one that has conmercial zoning that goes

that far back off the frontage al ong H Street.
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And that was originally done quite sone tine
ago under the old H Street Urban Renewal Pl an
for an RLA Project that enconpassed the two
of fice buildings, but was never fully built
out . So, what you've got then is the C2C
zoning in the band along H Street with a C2A
zoning behind it, extending deeper into the
center of the square.

As was indicated before, this is
al so one of the |onger blocks along the H
Street Corridor where the frontage along H
Street is approximately 560 feet and that's
| onger than nost of the other blocks along --
so you've got a long site, a big site, a site
that's deep in the mddle that extends from
6th to 7th along the frontage and then that
has its own peculiarities, conpounded by the
fact that there are two existing five-story
of fice buildings, one on the corner of 6th and
H, one on the corner of 7th and H that are
goi ng to renain.

So, what happens as M. Carter
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poi nted out was, we're fitting a residenti al
bui | di ng between those two and ext endi ng back
into that central portion of the square that
fills out the residential tower going up.
That's kind of the background. Excuse ne.

MR GLASGOW He gets choked up
during this case occasionally, but we'll work
t hrough it.

MR, SHER: Yes. | never get this
enoti onal wusually.

As M. d asgow indicated, we have
approxi mately 42,781 square feet zoned C2A and
approxi mtely 66,570 feet zoned C2C. And in
addition to those two zoning categories, we
have the H Street or HS Overl ay that applies,
that nodifies those requirenents in sone
respects.

And as Ms. MIIler was pointing out
before, one of those respects is that the
hei ght is allowed to be permtted to extend an
additional five feet if the building is

required to have a 14-foot clear ceiling on
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the first floor which this building is. So,
at least in the C2C portion we have proposed
the height of the building would be at 95
feet. W have not, | believe, proposed to
I ncrease that height inthe C2A portion of the
site where the limt would be 50 feet and 40
feet as we step down all the way to the
southern part of the site.

Ckay. | think |I've kind of -- now
| won't get so choked up.

In terms of the relief that we
require for this project. Nunber one, we need
a special exception to construct an addition
to a building that increases the gross fl oor
area by nore than 50 percent on a lot that is
at least 6,000 square feet. That's an H
Street Overlay requirenent.

W are adding well nore than 50
percent to the existing two buil dings. The
|l ot is nore than 100, 000 square feet. So, we
need the special exception to build the

building, to build this addition in the first
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pl ace.

Second, we need a speci al
exception because in tw respects we need
exceptions fromthe normal requirenents of the
H Street Overl ay. So, we need a special
exception for an exception. And the two areas
where the H Street Overlay requirenents
suggest -- well, where we do not conply with
the H Street Overlay requirenents, one is | ot
occupancy and the other is the drive around H
Street. And I'll diginto those alittle bit
ri ght here.

The nor mal | ot occupancy
requirenent in a C2A District is 60 percent.
The nornmal | ot occupancy requirenent in a C2C
District is 80 percent. The H Street Overl ay
suggests that the | ot occupancy requirenent or
the | ot occupancy standard is 70 percent. So,
it's 10 percent higher than the C2A, 10
percent | ower than the C2C.

|"m not sure that that really was

the intent. | think they were trying to say
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where the | ot occupancy requirenent was | ower,
you could go from60 to 70. But the way it's
witten, it seens to suggest that maybe it's
70 percent across the board. And just so
we're not taking any chances, we said -- we're
asking for relief, our overall blended Iot
occupancy on the entire site is 77 percent.
So, we my need a variance on the |ot
occupancy on the C2A portion and a specia

exception for the |ot occupancy on the C2C
portion, because otherwiseit's 80 percent and
we're at 77 bl ended or whatever.

In any event, the |ot occupancy
for the overall site is 77 percent and if you
take the overlay to nean that we have to be 70
percent across the board, we're 7 percent
hi gher than that.

On the driveway on H Street, this
I's one of those things that keys back to the
sort of general provisions of the Nei ghborhood
Commer ci al Overlay and those districts

wherever they are, there is one or nore
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desi gnated roadways upon which a driveway
| eading to a required parking or | oading area
cannot be accessed from those designated
r oadways. The designated roadway for the H
Street Overlay District is H Street.

As M. Carter described it and M.
Wells just went through, there is an existing
driveway on Seventh Street that leads to the
office building as 645 H Street and that's in
that |ocation right there at the south end of
the existing building. And we are proposing
a second driveway on H Street nore or less in
the center of a block but alittle bit to the
east of dead center, which would al so access
the three |l evels of underground parKking.

Loading i s accessed in a different
way, so this would be a second driveway, a
driveway on HStreet. As M. Wells descri bed,
the reasons for wanting to distribute the
traffic and for being able to accommbdate the
service in and out of the garage. W thought

t hat an addi ti onal driveway was necessary t hat
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It wasn't possible or practical to put it on
Sixth Street because there's an existing
office building there. W've already got the
driveway on Seventh Street. W weren't going
to bring that driveway in through the alley
whi ch sort of wnds its way around the square
back out here. It gets kind of narrow up at
this point as well.

So, the only sort of reasonable
solution to that was to put the driveway on H
Street. And after going around on that, |
t hi nk everybody agrees that's the best place
to put the second driveway. Gven that, the
H Street Overlay says you can't have a
driveway | eading to required parking spaces.
We're here for an exception to -- we're here
for a special exception for an exception on
the driveway.

It's just as an aside. The zoning
regul ations don't control curb cuts. That's
sonet hi ng t hat t he Depart nent of

Transportation does through its own public
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space permtting procedures. So, t he
regulations can't prohibit a curb cut, but
they can prohibit a driveway which accesses
requi red parking. | thought that one up a
|l ong tinme ago, but there you go.

W al so need beyond t he
limtations inposed by the H Street Overl ay,
we need a special exception to extend the
provi sions of the C2C District into the areas
zoned C2A And as the Chairman discerned
before, that boundary line runs -- is this
sort of heavy dark 1line, not otherw se
identified, that runs right on an east/west
direction in this location on the site plan.
And at the back there is also a copy of the
zoning map which shows the C2C and the C2A
ar eas.

As we have indicated what we did
was in order to bring the building down to 40
feet closest to the southern part of the
property, again, in the area back in here, the

central part of the square. W took one fl oor
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off the rear southern nost part of that so
that's 40 feet instead of 50 feet. And we
took that density and put it back up in the
area closest to the C2A further renoved from
t he surroundi ng residences on three sides.

So, where CCA would normally limt
the height to 50 feet, we had originally
proposed that, and this is only for height,
not for FAR or for any other purpose, is to
allow us to recapture those |ost units that
woul d ot herwi se have been 50 feet along the
southern side. W put them up above the 50
foot level closest to the C2C District.

As we've indicated before, we're
going to stop that one story short of going to
the full 95 foot height. So, we wll be
seeki ng about 85 feet in that area zoned C2A
but for which we propose to extend the hei ght
provisions only of the C2C District for that
35 foot di nmensi on.

And so we now have one special

exception for the building because it's on a
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| ot nore than 6,000 square feet. One speci al
exception for tw exceptions from the
provi sions of the overlay district and athird
special exception for extending the zone
boundary line 35 feet into the C2A from the
|l ess restrictive district to the nore
restrictive district. And that's again only
for height.

And then on top of that we've got
two variances. One of them we tal ked about
al r eady. That's | ot occupancy, because the
C2A District requirenents are 60 percent and
we are over but blended at 77 percent. So, in
addi tion to needing the special exception, we
need a vari ance on the | ot occupancy as well.

And the |ast variance is the -- |
don't want to call it the dreaded residenti al
recreation space variance, but the nowall too
comon residential recreation space vari ance.

We have a requirenent based on 15
percent of the area in the C2C zone and 20

percent of the residential area in the C2A
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zone. And that nunber works out to be
sonet hing on the order of 49,000 square feet.
W are able to provide about 23,000 square
feet. So, we need a variance for the
remai nder .

So, we've got three speci al
exceptions and two vari ances.

VI CE CHAI RPERSON M LLER: Can |
just ask you. Wth respect to the driveway,
why is the relief requested a special
exception as opposed to a variance?

MR, SHER Because under the
provisions of the H Street Overlay, when you
| ook at Section 1325.1, it says, the building
structures and uses listed  prior and
exceptions from the requirenents of the H
Street Overlay shall be permtted as a speci al
exception. Adriveway is a requirenent of the
H Street Overlay as is the | ot occupancy.

VI CE CHAI RPERSON M LLER: Thank
you.

MR, SHER. Okay. So, that's the
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universe of the relief that's required. And
| hope |I've made that clear and if there are
any questions, |'lIl be happy to try and

explain that further

Either 1've confused you all or
|"ve done a good job. | don't know whi ch.
CHAI RPERSON GRI FFI S: Any

questions? Any others?

MR, SHER: Then as to how we
conmply with the relief, I think we've talked
around about and through that as |'ve been
goi ng through what we've asked for.

The basic understanding here is
that with respect to the H Street Overlay and
the design guidelines there are two areas
where we have asked for or where the project
doesn't neet theliteral specific requirenents
of the design guidelines.

One of those is that although the
zoning regulations permt a 95 foot height,
the design guidelines talk about a four to

ei ght story buil ding. And at |east on the
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front portion of the site, | went to far. In
the mddle here, we're tal king about a nine
story buil di ng.

And nost of the reason for nine
stories versus eight stories is because we are
squeezed on this site in a lot of different
ways. We're squeezed by the fact that there
are these two existing five-story office
bui | di ngs that we're not going on top of. So,
we are there -- where's there's a 90-foot
envel ope there, we're actually only built to
60 feet.

We're squeezed by the fact that
we've pulled the building back along the
alleys on the west, south and east and we
don't have any requirenent to do that under
ei ther the normal C2 regul ati ons or under the
overl ay design guidelines. But we have done
t hat because, again, this is an unusual site
given its depth and extension to the center of
the square. And we were attenpting to be

sensitive to the concerns about how does this
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building relate to the smaller residential
fabric across the alley.

So, we've | ost sone footprint that
we could otherwi se use. As we tal ked about
before, we took that 40-foot area off the
back. When you take all those factors
t oget her and when you | ook at this building,
we still don't get up to the maxi numpermtted
FAR that is all owed under the conbi ned C2C and
C2A Districts, even with the ninth floor on
the top of that <center portion of the
bui | di ng. It is within the overall 95 foot
height. It is designed as M. Carter talked
about before, so that the top floor sort of
bl ends together -- the top two floor blend
together to look a little bit nore |like an
eight-story building than a nine-story
bui | di ng.

It is, we believe, a unique
situation in large part because there's no
ot her C2C zoni ng anywhere along the H Street

Corridor that permts 90 feet as a matter of
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right. So, you're not going to have sonebody
el se comng in here asking for a nine-story
bui | di ng because there's no other place al ong
the corridor where a 90-foot height s
permtted. So, we think we have identified
with all the factors that |'ve described, a
series of conditions that conbine to create
sonet hing that's exception, unusual and which
woul d justify why we would want to go to nine
stories as opposed to eight stories.

CHAI RPERSON GRI FFI'S: And where do
you find the mapping for the Type 1 and the

Type 2 structures?

MR SHER It is in the design
gui del i nes. It's on -- Kyrus, you got it
t here.

It's on the first or second page
of the April '03 design guidelines is a nap

that shows what they described the various
type sites are.
In fact it does not reference this

particular siteinthe test, but the map shows
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It as a Type 1 devel opnent site.

| think you should have a copy of
that in the record sonewhere.

UNI DENTI FI ED PERSON: W do. I
think it's page 2.

CHAI RPERSON GRIFFI'S: It is page 2
and it's mapped by color then, type.

MR SHER. Right. And, in fact, I
don't think they actually show a Type 3 on the
col ored map.

CHAl RPERSON GRI FFI S: No. Whi ch
I's a parking structure.

MR, SHER: Par ki ng garage which is
not at issue here.

CHAI RPERSON CGRI FFI'S:  Ckay.

Going back to M. Mller's
guestion went to the driveway. R ght. Wy
was that a special exception? You indicated
1325.1, which indicates an exception fromthe
requi rements of the H Street Overlay shall be
permtted under special exception.

MR, SHER: Right.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

189

CHAI RPERSON GRIFFI'S:  And what is
the source of the exception? Is it 1325.1C?

MR, SHER: No. It's back to --
okay. It's back to 1320.7, which references
back to 1303.2. 1320.7 for the purposes of
1320. -- 1303. 2, the designated roadway within
the H Street Overlay is H Street. And the
designated roadway is one where you're not
all oned to have a driveway | eading to required
par ki ng or | oadi ng.

CHAl RPERSON GRI FFI'S: | see.

MR SHER: So, it is a requirenent
of the overlay. It's not a requirenent of the
underlying C2 Districts. They don't restrict
where you can have a curb cut or driveway in
any respect.

CHAI RPERSON CGRI FFI'S:  Ckay.

MR SHER It's only a requirenent
of the overl ay.

VI CE CHAI RPERSON M LLER: kay.
This is the first tine we're really dealing

wth this so.
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MR. SHER: | wunderstand.

VI CE CHAI RPERSON M LLER: Ckay.
So, 1320.7 designates H Street as the
desi gnated roadway. And where is it that says
the driveway can't be designated --

MR SHER:  You've got to go back
to 1303.2, within the area of the NC Overl ay
District of which the H Street is one of a
nunber. You have McCol l um you have O evel and
Par k. You have Tacons, etcetera.
Notwi t hstanding the provisions of other
sections. No driveway providing access from
any designated roadway to required parking
spaces or |loading berths shall be permtted.

So, that's why | say, wthin H
Street -- withinthe HS. Overlay, HStreet is
the roadway. Wthin others it's Connecti cut
Avenue or whatever the streets are.

CHAI RPERSON CGRI FFI'S:  Ri ght.

MR SHER: So, it is sonething
which -- and going back to the earlier

nei ghbor hood commercial overlay districts,
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which | think were Ceveland Park, Wodley
Park and Wsconsin McConb, it was very cl ear
fromthe Zoni ng Conm ssion's wite-up of these
regul ations that they were giving the Board
t he power to grant exceptions, that they were
not variances even though as was pointed out
earlier, sone of the | anguage tracks cl oser to
the wvariance standard than the special
exception standard, even though the |atest
iteration of the NCO Overlay, the H Street
standards are nuch nore special exception
friendly than variance friendly.

But the earlier ones were the

general provision whichis in 1304 is -- lies
across the board to all nei ghbor hood
commercial overlay districts. 1325 applies

only to H Street.
CHAI RPERSON (RI FFI'S:  Excel | ent .
MR, SHER  Ckay.
VI CE CHAI RPERSON M LLER: Can |
j ust ask one nore question before you nove on?

MR, SHER: Sur e.
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VI CE CHAI RPERSON M LLER: Wth
respect to the | ot occupancy variance, did you
say the practical difficulty in conplying wth
the regul ati ons was that the buildings being
squeezed between two existing buildings,
nunber one. You don't get to achieve your
FAR. Was there anything el se?

MR. SHER: Squeezed by the
exi sting buildings, the setbacks, t he
reductions in height and how all that rel ates
to how nuch density you can actually get on
the site. That conbination of factors.

VI CE CHAI RPERSON M LLER:  So, the
bottomline is, you re saying you can't -- if
the restriction on how nuch density you can
get on the site that you would be all owed as
a matter of right otherw se?

MR SHER  Correct.

VI CE CHAIl RPERSON M LLER:  Ckay.

MR, SHER That's the practical
difficulty resulting from the exceptional

Cl rcunst ances.
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CHAl RPERSON GRI FFI S: Anyt hi ng
el se? Anything el se?

MR, SHER: | think the only other
thing that we wanted to tal k about was the
other area of nonconpliance wth design
gui del i nes which actually has to do wth side
yard setbacks. And that's kind of a peculiar
situation because what we're doing is
providing greater setbacks than what the
design guidelines call for. Because they call
for zero. And now again part of this has to
do with the fact that this is an unusual site
because it extends so much deeper into the
center of the square than the normal series of
lots that front on H Street el sewhere.

And what the design guidelines
were trying to achieve, | believe, is to nmake
sure that there were not gaps in the street
frontage along H Street that buildings butted
up agai nst each other so that there were no
side setbacks for the properties that woul d

| ine the street.
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And, in fact, the guidelines call
when a building turns a corner as we do in two
cases, that the building be built to the
street line on the side streets as well as the
front street.

But in this situation, we w nd up
with this building sticking back into the
center of the square. And so in an effort to
provi de sonme greater separation fromthe rear
of the houses running on Sixth, Gand Sevent h,
the building has been pulled back from the
property line, whichis the line of the alley,
an additional anobunt. And that's technically
not in conpliance with the requirenent that
there be a zero setback.

Now, wi t hout bel abori ng t he
technicalities way too far, none of these
things are actually yards. They are all
courts because the building on this side
doesn't have a side yard because the side yard
has to extend for the full depth of the

building. And at this point, it gets cut off
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and at this point it gets cut off by the
bui | di ng.

So, they're technically not side
yards, but they are setbacks fromthe property
line. And to the extent that we're providing
a setback, where none was called for, that's
a deviation fromthe design guidelines.

Qur rationale again for that is
we' re doing nore than what is required if zero
I's technically required or suggested. And in
sone cases | coul d see where you woul dn't want
to do nore than zero. But in this case,
because of the size and shape and | ocati on of
this site and the building on it, providing
t hat addi ti onal setback we think IS
benefi ci al .

So, at the risk of sort of junping
to the end, | believe that the totality of
what we have presented, includingthe anal ysis
set forth suggests that we neet t he
requi rements for the special exceptions that

we have presented a set of exceptional or
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extraordi nary situations or condi ti ons,
denmonstrated the practical difficulty on the
owner for which the variances should be
gr ant ed. And we believe that you should
t herefore approve the application.

CHAl RPERSON R FFI S: Excel | ent .
Thank you very nuch.

Carification? Questions?

VI CE CHAI RPERSON M LLER: | ] ust
want to clarify one thing with respect to our
anal ysi s here.

A deviation from the design
gui del i nes, does that necessitate a special
exception relief?

MR SHER: Wl |, it IS
I ncorporated wwthin the requirenent that the
Board -- that the Board determ ned that the
project is consistent with the design intent
of the design requirenents of Section 1324
under the design guidelines of the H Street
devel opnment plan. So, there's two pieces to

t hat . 1324, which has sone very specific
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st andar ds. We've gone through about the
percent of glass on the ground floor and
bui | ding entrances and all that stuff. And
then the design guidelines which are broader
I n some respects and nore specific in other
respects.

I don't think that requires
anot her exception to the exception. It is
just a finding that the Board has to make t hat
we are generally inconsistent with the design
I ntent of those two sections. And | think for
the reasons we have expressed, we stated why
we are not able to be 100 percent in
conpliance with each of the specific el enents.
But in the totality of things, we are in
conpliance with what the H Street Overlay
woul d suggest ought to occur on this site.

MR, GLASGOW And we believe that
that's consistent wth the Ofice of
Pl anni ng' s Suppl enental Report on the issue.

And also we have filed for the

record a nenorandumfromnysel f and St eve Sher
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to Monty Edwards is in the -- dated Novenber
17th is in the record. And a docunent
entitled Confirmation of Conpliance of 601-645
H Street with the H Street Strategic Plan
Desi gn Cui delines, which was prepared by the
architects and goes t hrough, | guess, about 40
different itens wth the design gui del i nes and
how we conplied with those.

CHAI RPERSON GRI FFI S: Excel | ent.
Anything else from the Board? Any ot her
questi ons?

M. d asgow, any other w tnesses?

MR, GASGOW No. This conpletes
the direct presentation.

CHAI RPERSON CGRI FFI'S:  Ckay. Thank
you very nuch.

|"m going to ask the parties for
cross. |If they've cone forward at this tine.
You guys can set up your own order.

I"mgoing to ask you if you woul d
do your entire cross of all the wtnesses.

So, whatever -- have a seat. Ckay.
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MR, RONNENBERG | just want to
clarify what exactly the variance to |ot
occupancy is for. It's ny understandi ng that
the variance for the lot --

CHAl RPERSON GRI FFI'S:  Okay.  Your
question is, M. Sher, wuld you please
clarify what the wvariance for the |ot
occupancy is? And you nean in what area or
what's to be clarified?

MR, RONNENBERG Yes. What |
would like clarified is that the variance --
our position is that the variance -- they're
at 91 percent for the C2C Zone. And so the
variance would be to go from basically 80
percent to 91 percent for the C2C Zone. I

just heard sonething different in M. Sher's

testinony. | wanted that clarified.
CHAI RPERSON  GRI FFI S: Ri ght .
Bl ended | ot occupancy. Is that what you're

t al ki ng about ?
MR. RONNENBERG | -- exactly.

CHAI RPERSON GRI FFI'S:  Ri ght.
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MR. RONNENBERG. That's a concept
which I'm-- we disagree wwth. But if we have
clarification that it's for -- a variance is
for the 91 percent on the C2C

CHAI RPERSON (RI FFI'S:  Yes. Don' t
give himthe answer. Let him--

MR, SHER: | can get the specific
nunbers. W are over here and under here and
bl ended - -

CHAl RPERSON @RI FFI S: I's your
vari ance from80 percent to 91 percent? O is
your variance from70 to 77 percent?

MR, SHER: Well, overall, | think
-- 1 think 70 to 77 percent is a special
exception, because the 70 percent is created
by the overlay and not by the underlying C2A
or C Zone.

So, the 77 percent overall is 7
percent higher than the 70 percent standard
created by the overlay. And since the overlay
di strict provisions can be accept ed by speci al

exception, that's the exception part.
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The variance part is because the
-- we are over here and under there. And I
have the specific nunbers in ny file. But
"Il take M. Ronnenberg's statenent. It is
sonmet hing on the order of 90 percent in the
C2C District. And you can see that again by
virtue of what's colored in along the first
floor there in terns of the front portion of
the building along H Street.

But it gets nore conplicated than
that too, because this is a m xed use buil di ng
and it's building or a portion of a building
and so we just said that's where we are.

MR, GASGOW M. Chairman, wth
respect to the C2C portion of the lot, ny
recollection is that we're at 91 percent | ot
occupancy. And then the C2A portion of the
| ot we are at 57 percent | ot occupancy, if you
break them out, you know, by zoning
cl assification.

CHAl RPERSON CRI FFI S: Say that

again? Fifty percent of the C2 --
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MR GLASGOW W are at 91 percent
| ot occupancy in the C2C portion of the
buil ding, if you divide the site.

CHAI RPERSON CGRI FFI'S:  Ri ght.

MR GLASGOW | think this is
directly responding to M. Ronnenberg's --

CHAl RPERSON @RI FFI S: And that's
not for the 35 foot --

MR, GLASGOW That's right. Yes.

CHAI RPERSON CGRI FFI'S:  As is?

MR. GLASGOW Just as is.

CHAI RPERSON CGRI FFI'S:  Ckay.

MR GLASGOW Then in the C2A
portion of the building, ny recollection is
that we are at 57 percent | ot occupancy.

CHAI RPERSON GRI FFI'S:  And then 60
percent would be allowed for the residential
use?

MR GLASGOW Yes. Under the
underlyi ng C2A and t hen, of course, you got 70
percent with the overlay.

CHAI RPERSON  GRI FFI S: Ri ght.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

203

Ckay.

MR GLASGOWN  Does that respond?
does that clarify?

MR, RONNENBERG | just want to
make that clear for the record.

W think that they have no --
nothing for zoning relief in the C2A zone.
But we believe that they need a special
exception to go from70 to 80 percent in the
C2C Zone and a variance to go from80 to 91
percent in a C2C Zone. And if that is our

common understanding, then |I have no further

questi ons.

CHAI RPERSON CGRI FFI'S:  Ckay.

I s that your understandi ng?

MR GLASGOW W have no objection
to that interpretation. W neet those

requirenents.
CHAI RPERSON CGRI FFI'S:  Ckay.
Anyt hi ng el se?
MR. RONNENBERG  No.

M5. A XAM Hilary Axamfor the 6th
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and H Street Nei ghborhood Associ ati on.

If I may just briefly ask a couple
of questions of M. Sher?

M. Sher, is it correct that you
were one of the authors of a Novenber 17th
menor andum addressed to Mnty Edwards of
St ant on Par k Nei ghbor hood Associ ati on?

MR SHER  Yes.

M5. AXAM  And did that nmenorandum
lay out specific reasons why this lot is
uni que on the H Street Corridor?

MR SHER It did.

M5, AXAM And the reasons that
those -- correction.

And did it argue that those
reasons made this |ot unique, such that a
deviation from the design gquidelines from
ei ght stories to nine would not be
precedential down the corridor?

MR SHER  Yes.

ME. AXAM And is one of the

prem ses behind that nenorandum that w t hout
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t hese excepti onal ci rcunst ances, t he
gui del i nes otherwi se nust be conplied wth?
Not just the intent of the guidelines, but the
gui delines thenselves would call for eight
stories?

MR GLASGOW | think that calls
for a legal conclusion by him you know,
outside the area of his expertise.

M5, AXAM It's a question going
to the intent behind the nmenorandum wi th the
need to | ay out reasons for deviating fromthe
gui del i ne.

MR GLASGOW Ri ght . We agree
that that he's done. Ckay. | guess it's up
to the Board as to exactly how you interpret
the nmeaning of the regulations and as to
whet her or not we conpli ed.

M5. AXAM So, just to clarify.

The nmenor andum supposes conpl i ance
with the guidelines absent the exceptional
ci rcunstances that are laid out for deviating

fromthose guidelines? 1s that correct, M.
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Chair?

MR GLASGON Did you understand
t he question?

MR, SHER  The nenorandum suggests
that there are reasons why this site is
exceptional or unique and would not serve as
a precedent for -- if the Board were to
approve this application with a nine-story
buil di ng on the front as opposed to an ei ght-
story building, why that would not be a
precedent for virtually any other property
along the H Street Corridor.

|'"'m not prepared to say that if
there's sone other piece of +the design
guidelines that is or isn't conplied wth,
that we've addressed that in the menorandum
W were specifically | ooking at what was the
| npact on height. And that's what we | ooked
at .

M5, AXAM That's a hel pful
clarification.

Thank you.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

206

(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

And it was understood at that tine
of the filings up through and i ncluding | ast
week and yesterday that the design guidelines
required conpliance wth the quidelines
thenselves, not just the intent of the
gui delines. Was that your understanding in
t he course of the negotiations that took pl ace
inthis matter before the O fice of Planning?

MR SHER I don't think | was
i nvol ved in the negotiations with the opinion
on that, so |I'm not prepared to say what
everybody's intent was.

M5. AXAM  But your own intent in
witing that menorandum did it speak to that
I ssue at all?

MR SHER I don't think the
menor andum speaks to that issue.

It specifically addressed the
guestion of whether a nine-story building on
this site would be precedential and why we
t hought it wasn't.

M5. AXAM  Very wel | .
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And it concluded that this would
not be precedential to the uni que features of
this site?

MR SHER. As to that issue. As
to whether a nine-story building would go on
this site and if it did, would it serve as a
precedent for anything else along the
corridor?

M5. AXAM  And it concl udes that
It would not?

MR, SHER: And it would concl ude
that it does not.

M5. AXAM  Thank you.

MR, SHER: That's correct.

M5. AXAM That's all | have.

CHAI RPERSON GRI FFI S: Any ot her
cross? Are there any other wtnesses? Are
there any other parties? ANC?

Excell ent. Thank you.

Are there any other per sons
present that are going to provide testinony in

this case? Persons present?
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If you would cone forward at this
tinme to present. W're going to take you out
of order, of course. Good. W had three or
four that were proposing.

Very wel | .

Wiy don't we start on ny right.
Just state your nane and address for the
record. You're just going to need to turn
that m crophone on. There's a button on the
base. Perfect.

CHAI RPERSON GRI FFI S:

M5. REEDY: M nane is Jill Reedy.
| reside at 630 G Street, N E

CHAI RPERSON CGRI FFI'S:  Go ahead.

MS.  REEDY: Can | go ahead and
tal k? Ckay.

CHAI RPERSON GRI FFI'S:  Yes. OCh, by
the way, you're allotted three m nutes.

M5. REEDY: (kay.

CHAl RPERSON GRI FFI S: "Il turn
t he buzzer on and you can wind it up in three.

M5. REEDY: As a neighbor at 630 G
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Street, I'mvery close to where this project
I s going up and as nei ghbors this is a project
that we have been following closely and we
appreciate the Applicant's ongoing attention
to work with us on issues that are critically
relevant to us as neighbors. And this is
particularly on design issues, especially on
the G Street, Sixth Street and Seventh Street
si des.

So, design issues, nunber one.

Two, parking issues.

And al so, thirdly, t he
construction inpacts on our honme and the
quality of our daily lives.

And as neighbors and people who
will beliving wth this building every day of
our lives in the future and who can, indeed,
see this building fromnearly every roomin
our hones, we continue to appreciate the
W llingness to continue to take the H Street
design guidelines seriously, especially with

the work on the Sixth, Seventh and G Street
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sides and the plans that you saw just now. W
actual ly haven't seen the | atest renditions of
t hose yet.

And, secondly, to insure parking
and that the i npacts of parking doesn't becone
an undue burden.

And regarding parking, again, a
selling point has been the nunber of spaces,
487 spaces for tenants. And was | ust
presented, there has been a report that would
significantly reduce that nunber. And so,
again, then that's a concern for us. It
remains to be seen if the tenants will choose
to pay for those spaces or if they'Il be
parking on the streets in front of our hones.

And, third, to go back to the --
the third issue is construction concerns and
wi | It satisfactorily addr ess t he
construction concerns throughout the project?
And this attentionis very inportant to us and
t hese i ssues nust conti nue to be addressed and

resolved in accordance wth the design
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gui del i nes and comunity input.

Thank you.

CHAI RPERSON GRI FFI S: Excel | ent.
Thank you very nuch.

And you i ndi cated your address was
630 G Street. |Is that correct?

MS. REEDY: Correct.

CHAI RPERSON GRI FFI'S:  And did you
submt a letter into the record already?

M5. REEDY: Wth these particular
| ssues, no.

CHAI RPERSON GRI FFI'S:  Ckay.

| have a letter in the record by
Andrew Martin, of 630 G Street. Is that --

M5. REEDY: Right.

CHAI RPERSON CGRI FFI'S:  Ckay.

M5. REEDY: It's ny husband. Yes.

CHAlI RPERSON CGRI FFI S: Ckay.
Excel | ent.

So, we have that in the record.
If you wouldn't mnd you could put also your

comments today in the record.
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Yes?

MR GALLC My nane is Larry
Gallo. I live at 728 Sixth Street, NE 1've
lived there for 30 years.

I"'m here in opposition to this
project and |' mdoing that kind in the face of
the fact that all of ny friends and nei ghbors
have been very active in working with the
devel oper and to try to get this project nore
presentable in so many ways for the comunity
and for the city.

What hasn't been said is what a
tremendously incredible inpact that this
project wll have on the existing residents.

If you | ook at your overlay -- if
you | ook at your view over there, surroundi ng
this nine, five and four story building are
about 70 town houses, all of themlived in by
famlies and friends, all neighbors.

If you go out 200 feet fromthis
project you probably have another 70 or 80

residential town houses. Al of these are
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three, three and a half stories high.
Everyone one of themand all of the peopl e who
live in those houses wll be so dramatically
| npacted by this project. And this project
proposes to bring 240 new residential units
into that square. And no one really has
tal ked about the significant inpact of both
t he people who will be coming into those units
and the office -- the proposed office
building, as well as the parking and the
traffic.

The traffic consultants said, yes.
they talked to DOT and the DOT |etter says
that they've discussed inpacts on the
nei ghbor hood. But the problemis that as far
as | know, no one fromthe nei ghborhood or the
nei ghbor hood group has been part of those DOT
nmeeti ngs and di scussi ons wth the consul tants.

So, the inpacts that this building
has on our community is to significant and |
hear the devel oper asking for exceptions and

exenptions to mnmake the building bigger.
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They've determined that they're going to
reduce it by two units. They go from 240 to
238 units.

" m asking the Board to use your
authority to disallow the exenptions and
exceptions that the developer is asking for
and force this building to -- this building' s
density to be reduced within the requirenents
of the zoning | aws.

They're asking for exenptions.
t hose exenptions allowthe devel oper to build
240 units, to bring all of that dislocation
I nto our nei ghborhood. ' m asking that you
refuse the exenption allow ng themto change
t he massing of the buildings in the two zones.
And that will help to reduce the nunber of
units they'll be able to put in there. And |
ask you to refuse to allowthemto shift the
density fromthe higher building to the | ower
building. And that also wll help to reduce
the nunber of units that they'll be able to

put in there.
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In reducing the nunber of units
that they'll be able to put in there, you'l
have a trenmendously positive inpact on the
lives and the quality of the lives of the
peopl e who have |ived there for generations
and who are raising their children there.

So, to ny mnd, this building has
to be smaller. It has to have | ess people in
It. And the only way that we can have an
I npact on that is to ask you to enforce the
zoning requirenents and not grant the
exenptions and exceptions that allow this
devel oper to build this massive building with
this nunber of units.

Thank you.

CHAl RPERSON GRI FFI S: Excel | ent .
Thank you very nuch.

In your opinion, and | appreciate
your testinmony today 1in terns of the
surroundi ng 70, 80 town houses and the i npact
on that. Wat's your understandi ng of what a

matter of right density would allow on this
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site?

MR GALLO You know, [|'m no
expert.

CHAl RPERSON GRI FFI S: And that's
okay. | wanted to get just nore of a feel of

when you picture what is a matter of right and
what ' s al | owed.

MR GALLO Well, to ne, the m xed
use of this building is and what they don't
show you is that here's this giant building in
the mddle of this block and all around it,
surrounded, you have two, two and a half,
three and a half story town houses.

CHAI RPERSON CGRI FFI'S:  Ri ght.

MR GALLO So, wherever you | ook
at this building fromanywhere within several
bl ocks of it, including ny whole house --

CHAI RPERSON CGRI FFI'S:  Sure.

MR GALLCO -- you see this
gigantic massive structure wth little town
houses spread all around it.

CHAI RPERSON GRIFFI'S: | think from
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your comment that you think that the massing
of an H Street buil ding as proportioned shoul d
be inline wwth what is currently in the town
house massi ng?

MR GALLO | believe that in
spite of all of our <concerns, that the
devel oper has certain rights under the zoning
requirenents.

CHAI RPERSON GRI FFI S: I know,
but --

MR GALLO But |'m asking you --

CHAI RPERSON @RI FFI S: -- for a
m nute. Ckay. What are you asking us? Are
you asking --

MR GALLC Personally, 1 think
the building is -- is -- is twice as huge as
shoul d be allowed wthin that site.

CHAI RPERSON GRI FFI'S:  There shoul d
be four or five stories.

MR GALLO To conplinment the
exi sting historical town houses that have been

there for the last 100 years.
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CHAI RPERSON GRI FFI'S: Four or five
stories on HStreet is appropriate in terns of
t he context and massing in your opinion?

VR. GALLO ["m nmuch nore
concerned about the massing of the back |ot.
The C2 -- the C2A zoni ng.

CHAI RPERSON GRI FFI'S:  Ckay.

And t hat was ny under st andi ng t hat

was the 40-foot height on those -- in that
area?

MR GALLO No. It's nostly 50
feet. It's nostly 50 feet except for a small
setback -- a small setback at 40 feet right

around the alley.

CHAI RPERSON GRI FFI S: Ckay. And
let me ask lastly interns of the retail which
Is a requirenent and certainly an intent, but
there's elenments that nake it a requirenent.

Just very briefly. But is that an
| nportant aspect to you in ternms of ani mation
of H Street? And if so, is there in your

under st andi ng a connecti on between providing
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retail and density of the project?

MR GALLO I think providing
retail is very inportant. |'ve |ived 70 feet
fromH Street for 30 years and |'ve seen it
change and not change over that tine. And |
think that it is now changing in a positive
way.

Al l ow ng the devel opers to build a
bi gger, nore mnmassive residential project
sinply because they're providing retail makes
no sense to ne.

CHAI RPERSON CRI FFI S: Ckay.
Under st ood.

Is there a difference between the
provi sion of retail as required in the overl ay
interns of the -- at the street property |ine
and the windowline? |Is there adifference in
your mnd, in your inpression, an inpact
bet ween provision of retail inthis fashion as
bei ng proposed essentially, or other aspects
of provisions of retail that may even be found

on H Street? Like a strip mall with parking
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in front or other elenments of it?

MR. GALLO Yes. Well, none of us
who have lived there for very long -- for a
long tine really think that H Street has been
devel oped in a very rational way.

CHAI RPERSON CGRI FFI'S:  Ckay.

MR, GALLO And that strip mall at
Ninth -- between Seventh and Ninth Street is
an eyesore,

But, you know, we don't want to
advocate that kind of thing here.

CHAI RPERSON CGRI FFI'S:  Ckay.

MR GALLC But as H Street now
finally starts the process of bei ng devel oped
into a dynam c part of the city, after so nmany
years of running fallow, | believe that rights
of the residents who, like in ny case, live 70
feet off of HStreet, need to be respected and
prot ect ed.

CHAI RPERSON CRI FFI'S:  Sure.

MR GALLO And there are so many

of us who live around the block that this
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project is in the center of who are really
going to be inpacted heavily by this.

CHAI RPERSON CGRI FFI'S:  Ri ght.

MR. GALLO And if there is sone
ways that you can use the zoning requirenents
to force the density of this building and the
nunber of units being put into it to be
| onered, then that's what |'m asking.

CHAI RPERSON GRI FFI S: Excel | ent.
And | appreciate that. |It's good information
and | think -- | fully appreciate the dynamc
bal ance that is being requested by nost
nei ghbor hoods and specifically this
nei ghborhood in terns of encouragi ng el enents
that increase the quality of life, retail and
the correct provision and design of retail
wi th that of new devel opnent that's com ng in.

Excel lent. Excellent. Ckay.

Yes, sir?

MR. KENNA: M/ nane is Lee Kenna.
| Iive on 632 G Street. That's the m ddl e of

the bl ock right behind the property.
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And |'m here to offer ny support
for the project. 1've got two points and |I'd
like to respond to Larry's comrents as well on
the third.

The first is -- regards parking.
What you don't see on the map is a unique
ci rcunstance i n t he nei ghborhood that fromthe
south side of GStreet is a school. Al along
t hat edge of the school there are no all owed
parki ng spots. So, the nei ghborhood has an
exceptional ly | ow anmbunt of on-street parking
conpared to other portions of the city.

And the DOT neno that canme in
today, | really strongly oppose. One of the
I nportant parts of this devel opnent was how
much par ki ng t he devel oper was providi ng. And
any idea of cutting that back further would
really hurt our neighborhood parking. It's
al ready packed as it is.

W have been fighting for nore
par ki ng spaces for the devel opnent.

The second part is, there has been
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a |lot of information comng to our
nei ghbor hood. And the Sixth and H Street
Nei ghbor hood Associ ati on has done a great job
of trying to feed that into the nei ghborhood.
| nean, we didn't nean people's backyards,
peopl e's too smal |l houses as were all filtered
in there. People have been living there for,
you know, 35 years who know not hi ng about real
estate devel opnent. And the anount of
I nformation we've had to filter through and
the back and forth in the design process, it's
been really hard for us to sort of get our
arnms around.

The reason | say this is the
| nportance of the scope of what you guys are
deci di ng today of this. People have nentioned
this bifurcationthat there are sone i nport ant
and out st andi ng i ssues regardi ng construction
| npacts. Like where there's pile driving on
the site or they're doing it through an auger.

And  parKki ng, whet her they're

wlling totry and allow the future residents
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not to have parking permts. A nunber of
other issues the Sixth and H Street
Nei ghbor hood Association has tried to put on
the table for future discussion. It's very
I nportant for our ability to sort of filter
t hrough this.

So, what we've done so far is been
abl e to narrow down the i ssues that we' ve been
able to give support for the neighborhood
associ ation to be able to support today. So,
when you hear that testinony, please sort of
be aware of what's the scope of your deci sion
now and what they're asking for for the future
of the city as well.

And the third point is just ne
personally on the animation of H Street.

| look forward to high density
devel opnent along H Street so that it wll
enabl e nore vibrant retail life of the street.
So long as we can deal wth these, you know,
spill-over inpacts of parking and the

construction in ny backyard and shaking the
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foundations. |If those things are taken care
of, I'd love to have nore people living on
there so that we can get nore retail com ng
I n.

And that little restaurant in the
mddle, | can walk down the street and hang
out on a Sunday.

Thank you.

CHAl RPERSON R FFI S: Thank you
very nmuch.

And if it's raining, you can be
under cover. Ckay.

O her guesti ons? Comrent s?
Verifications?

Very well. Any  cross, M.
d asgow?

Any cross fromany of the parties?

Cross of the wi tnesses?

Is there any other person here
present in opposition or in support of this
application that wuld Ilike to provide
testi nony?
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Thank you all very nuch. I
appreci ate your patience.

Let's recess. We're at about
1:40. Qbviously, we're still in the norning
session. W' ve got a nmmjor afternoon present
and ready to role.

We need to take a quick break just
to change our papers that are in front of us
and maybe get sonething to eat.

M. d asgow and parties, |I'd like
to ask your schedul e and see, first of all, if
the parties would gather how nuch tine they
think they need for presentation of their
case.

And, secondly, whether the 5th of
Decenber is open or | should say if the 5th of
Decenber has cat astrophic problens with being
present and we would call this first case in
t he afternoon.

| imagine we would need no nore
than two hours to finish this wth the

Governnment reports, the case presentations of
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the parties and then any rebuttal and cl osi ngs
on this.

| don't know if we're going to
have a DDOT representative. W don't have one
today. We have their additional report. W
haven't asked for it.

Go ahead.

MR PARKER: W may have nore
I nformation by the 5th as well.

CHAI RPERSON GRI FFI'S:  Ckay.  Yes.
Excel | ent .

And also it affords a little bit
of time in terns of the whole open record of
design elenents and such, although | don't
know how that fits in or not. |I'mnot really
addressing that at this point.

MR. GLASGOW Yes. W can see how
far we can get between now and the 5th on
that. We'll see.

CHAl RPERSON GRI FFI S: Ckay. O
course, you haven't heard fromus yet, but --

MR GLASGOW That's true.
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CHAl RPERSON  GRI FFI S: There's
t hat .

Pr obl ens? Controversi es?
Cat astrophi c events that |' mnot aware of that
are happening on the 5th?

Does anyone have any problens 6C.

The ANC 6C have any difficulty?

MR GLASGOW It's a Tuesday.
Tuesday the 5th. The first case of the
af t er noon.

CHAI RPERSON GRI FFI S: Excel | ent .
Very wel | .

At this time then, | think this is
an appropriate place to break on this
application and we wll call this again for
t he 5th.

| don't see any other additional
filings that we're going to have. M. G asgow
Is going to get us the only elevations that
were not submtted already and any of the
ot her aspects intothe file. W'IlI|l have those

in shortly so we'll have a full record on the
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5t h.

If there's nothing further on
this, then thank you all very nuch. W do
appreciate it.

Qobviously, the afternoon is now
joining us. W're going to need to take a 45-
m nute break. We will call the afternoon at
2:30 and we' Il get right into the appeal case
that's before us.

Thank you.

If there's no other further
busi ness for the norning session, Ms. Bail ey,
very well. Let's adjourn.

(Wher eupon t he heari ng was
recessed at 1:45 p.m, to reconvene at 3:02
p.m, this sane day.)

CHAlI RPERSON CGRI FFI S: Good
af ternoon, | adi es and gentl enen. | appreciate
everyone's patience and call to order the 21st
of Novenber 2006 afternoon Public Hearing of
t he Board of Zoni ng Adj ustnment of the District

of Colunbia. And ny nane is Ceoff Giffis,
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Chai r per son.

Joining ne today is the Vice Chair
Ms. MIler and M. Etherly.

Representing the National Capital
Pl anning  Conm ssi on IS M . Mann  and
representing the Zoning Comm ssion with us
this afternoon is Ms. Mtten.

Copi es of today's hearing agenda
are available for youu W won't bel abor the
fact that we only have on case on for that so

we didn't use a lot of paper in that schedul e,

| hope.

The order of procedure is for
appeals and the applications wll be as
foll ows.

First, we hear the statenment and
W t nesses of the appellant. Second, we hear
fromthe Zoning Adm nistrator and Gover nnent
officials. Third, we wll hear the case of
any intervener as the owner or |easee or
operator. Fourth will be the ANC wi t hi n whi ch

the property |ocated. Fifth would be
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I ntervener in the cases. And sixth would be
rebut t al or closing statenents by the
Appel | ant .

Pl ease note that we'll have to
establish interveners and I know we do have a
|l ot of requests for party status, which
obviously we treat the sane way in an appeal.
But we'll give sone specificity to that.

Cross exam nation, of course, is
permtted by the Appellant. And the
Interveners in this case, and I'll go through
any other details as its needed specifically
as we get into this case.

It should be known that the
Sunshi ne Act odes require that all proceedi ngs
bef ore the Board happen in the open and before
the public. W do enter into executive
sessions at tinmes to review cases, records,
facts and also limtedly to deliberate at
times. That is in accordance wth our rules,
regul ati ons and procedures. It's also in

accordance wth the Sunshi ne Act.
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The decisions of the Board in
contested cases nust be based exclusively on
this record. So, two things that are very
| nportant to understand with that.

The first, any information that is
germane and pertinent to a case and your case
presentation should be in the record. | t
should either be presented orally today or
should be in witing, because anyt hi ng out si de
of that, any inpressions that you m ght think
we have wll not be the basis of our
deliberation. It wll only be that which is
in the record.

Secondly, if we do take a break,
or on occasion that we're off the dias, |
woul d ask that you not engage Board nenbers in
private conversation so we don't give the
| mpressi on of receiving information outside of
this public record.

That being said, |'mgoing to cut
It very short and say a very good afternoon to

Ms. Bailey, Ms. Qazer. And M. My is also
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wth the Ofice of Zoning and Ms. d azer with
the Ofice of the Attorney General.

Now, let's go to any prelimnary
matters that we m ght have for this
afternoon's case.

Ms. Bailey, are you aware of any?

MS. BAI LEY: M. Chairman, no.
" m not.

CHAl RPERSON GRI FFI S: Excel | ent .
Thank you.

| s anyone here present have any
prelimnary matters for the Board for the case
on this afternoon? Prelimnary matters are
t hose which rel ate to whether the case will or
shoul d proceed today. |f you're not prepared
to go forward with this case and it is your
case, I'd like to hear that now O if there
are any other procedural problenms with it,
cone forward and have a seat at the table in
front of us.

No I ndi cation of havi ng a

prelimnary matter. Not noting anyone
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stormng the table right away. |'mgoing to
ask that then everyone who i s goi ng to address
the Board this afternoon, if you woul d pl ease
stand and give your attention to Ms. Bail ey.
She's going to swear you in.

If you are at all going to address
or talk to the Board today.

MS. BAI LEY: Pl ease raise your
ri ght hand.

Do you solemmly swear or affirm
that the testinony that you will be giving
this afternoon wll be the truth, the whole
truth and nothing but the truth?

CHAl RPERSON GRI FFI S: Thank you.
Excellent. Thank you all very nuch.

Wth that, Ms. Bail ey, when you're

ready, | believe we can call the case for the
af t er noon.

VB. BAI LEY: Thank you, M.
Chai r man.

The application, it's an appeal

and the nunber is 17532 of Appletree Institute
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for Education |Innovation, pursuant to 11 DCVR
3100 and 3101 fromthe Adm nistrative Deci si on
of the Zoning Adm nistrator, Departnent of
Consuner and Regul atory Affairs to require BZA
Speci al Exception approval for proposed
addition to an existing public charter school.

Appel l ant alleges in part that the
Zoning Adm nistrator erroneously relied upon
Zoni ng Conmi ssion order dated February 13th,
2006, Enmergency Rule-Making to require
addi ti onal on-site parking spaces.

The property is located in the R-4
District at premses 138 12th Street, N E.,
Square 988, Lot 820.

CHAI RPERSON (RIFFI'S:  Let's go to

MEMBER ETHERLY: M. Chair?

CHAI RPERSON CGRI FFI'S:  Yes, sir.

MEMBER ETHERLY: Per haps, before
we junp into the heart of this particular
appeal, | think it would be appropriate to

make a nunber of disclosures and invite any
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comrent fromany of our parties in the appeal.

First of all and forenost, | do
currently sit on the board of a charter school
which is not affiliated wth Appletree
Institute and | was the fornmer Chair of the
Board of Trustees for this charter school
whi ch is Washi ngton Math and Sci ence. WWST in
its early history did have arelationshipwth
Appl etree that has | ong since been concl uded.

That's nunber one.

Number  two, as mny of the
participants in the room may know, as ny
col l eagues nost certainly know, due to a
political endeavor earlier this year, there
were a nunber of instances during which | had
an opportunity to-- if | so chose, to comment
on the potentiality of this case com ng before
t he Board.

To the best of ny recollection, |
am not aware of any specific statenents that
|'ve made regarding any particular outcone

that | would desire in this particul ar case.
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But | want to be sure that information is on
the record. And, again, by any of our
parties, any of our interveners, to comment on
any concerns they nay have about ny ability to
remain inpartial in this case.

| do not think or feel that a
recusal is necessary in this instance because
| don't have any interest, nunber one, in
Appl etree itself, nor have | ever served as a
board nenber on Appletree. | think it's
I nportant to note that during that earlier
endeavor that | alluded to, there was an
erroneous newspaper report that suggested at
one point | was a board nenber of Appletree.
A correction was printed in that particular
I nstance to clarify that situation.

So, | sinply want to be sure again
that all of our parties, all of our
i nterveners and all of our other interested
persons are aware of those relationships and
be given the opportunity to express any

concerns about ny remaining on the case.
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Again, | have no concerns about
being able to sit inpartially and fairly and
adj udicate this case conpletely and entirely
on the record. But | sinply want to nake sure
that there's an opportunity for public comment
If there are any concerns, M. Chair.

CHAl RPERSON @RI FFI S: Excel | ent .
| appreciate that.

| s there anybody here present that
woul d I'i ke to address M. Etherly or the Board
Menbers any questions?

COMM SSI ONER M TTEN:  Coul d | ask
just a question?

M. Etherly, in your attendance at
communi ty neetings, did you find that this was
a topic for discussion and have you gai ned
knowl edge of any information about this case
that is outside the record?

MEMBER ETHERLY: | woul d say that
during the course of this past election
season, Yyes. | had occasion to attend a

nunber  of nmeetings where this was a
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substantial portion of the di scussion, be they
assorted ANC neeti ngs or ot her broad community
neet i ngs. They were not neetings that |
participated in directly, but in ternms of
heari ng di scussion and di scourse, especially
as it related to community concerns, | woul d
have to say, Ms. Mtten, that, yes. There
were a nunber of those instances.

Coul d you refresh ny recol |l ection
on the second part of your question?

COW SSI ONER M TTEN: Wl |,
guess, did you gain know edge of infornmation
t hat was outside of the record? And it sounds
| i ke you may have.

MEMBER ETHERLY: Based on what has
been submtted as part of this application
before the Board, | would say that | have not
gl eaned any additional information outside of
the four corners of what we have here. But I
will acknow edge that that is probably
sonewhat of a subjective response as best as
| can give it.
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| don't think that |'ve been privy
to any information on the part of the
Appel | ant or the Appellee that woul d
conpromse ny ability to sit inpartially.
But, again, definitely a nunmber of neetings
just during the course of this year's past
el ecti on season, ANC, ot her community neeti ngs
where this was one of nany topics, and often
times did arise.

CHAI RPERSON  CGRI FFI S: Was it
different that that which is covered in the
public domain of periodicals, newspapers or
reports?

MEMBER ETHERLY: | woul d say, no,
sir, M. Chair. That the information
di scussed at these neetings were not in any
way materially different from what was
ot herw se put into the public donmain.

CHAl RPERSON R FFI S: Any ot her
questions fromthe Board?

VI CE CHAIl RPERSON M LLER: WAs what

was di scussed at the neeting specific in any
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way to this appeal ?

MEMBER ETHERLY: As an exanple, it
woul d be fairly routine in the context of this
past summer to attend ANC neetings, not
necessarily planning and zoning conmttee
neeti ngs, subcomm ttee neetings of ANCs, but
ANC general neetings where a particular ANC
position, again in a public form after being
duly noticed woul d be di scussed on this issue.

In a nunber of instances, | would
endeavor to step out of the room to not
necessarily hear all that discussion. But |
cannot say that that happened in every single
case.

So, fromthe standpoint of having
been an ANC neeti ngs where community i nput was
taken where ANC comm ssioners discussed
concerns about this and other simlar
situation, | would have to say that, yes. |
di d hear those discussions.

CHAl RPERSON CRI FFI S: s there

anything else fromthe Board at this tinme?
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Let's return then and give an
opportunity to anyone here present.

M. Etherly has graciously opened
hinmself up to any questions, not only wth
those w thstandi ng on the appeal, but anyone
here that is present.

Questions? Comments? Anyone has

anything to address? Now would be your only

time.

| ndeed. Continue questions to the
Boar d?

s there any opinion now. To
start with my opinion, first of all, M.

Etherly, | appreciate you bringing that to our
attention on the record. I don't have
personally in nmy revi ewof your comments, have
any concern with you continuing on this. In
fact, | have even |ess concern with you
continuing on this case knowi ng that past
oper ations and your due-diligence and judi ci al
review of cases, | believe that you could be

fully inpartial in hearing this case as it
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noves forward.

O hers?

VI CE CHAI RPERSON M LLER: | woul d
concur, especially since this case is in the
nature of an appeal that deals wth very
specific legal interpretations that | don't
think that would have been addressed in the
ANC neeting that you would have gone to. I
think that these are very specific and that
whi ch you woul d have heard woul d not i nfl uence
your deci sion on these issues.

CHAl RPERSON GRI FFI S: Excel | ent .
Any ot her opinions? Concerns? Comments?

Very well. Then all efforts for
M. Etherly have failed. W'IlIl continue with
this case then.

And let ne ask. M. Alberti is
present. |Is that correct?

You're representing 6A. That is
nmy under st andi ng. You have a request for
party status in this. And | believe we can

affirmatively say that you wll be an
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I ntervener in this as the property is | ocated
Wi thin your ANC Unless that can be
corrected, that is ny understandi ng. So, we'l|
nove forward with that.

W have the Northeast Neighbors
for Responsi ble G owth that have al so asked to
have intervener status in this. And they're
repr esent ed. s that correct? M. Keys is
representi ng?

And ] ust for everyone's
under standi ng and | know all of you obviously
do, but there may be others that read this
| ater or are watching. 3112.15 is the
provision of which we look at in terns of
establishinginterveners for appeals. Appeals
obviously are totally difference that
vari ances or special exception hearings. And
the intervener provision says and I'Il read.
"At the tine of the hearing ion the appeal,
the Board inits discretion and for good cause
shown may permt persons who have a specific

right or interest that will be affected by
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action on the appeal to intervene in the
appeal, for such general or |imted purposes,
as the Board nmay specify.”

Wth that, M. Keys, | think it's
opportune to go right to you to ask you if you
would just briefly address the good cause
shown for our understanding in terns of our
deliberation on establishing intervener
st at us.

MR  KEYS: Good afternoon, M.

Chai rman, Menbers of the Board.

My nane is George Keys. |I'mwth
the firm of Jordan and Keys and |'m
representing Nor t heast Nei ghbor s for

Responsi bl e G- owt h.

It's a nonprofit corporation that
was organized last year in response to the
proposal for regulations for the charter
schools, to have charter schools. It's
conposed of a w de segnent of neighbors on
Capi t ol Hil T, but this petition, this

application for party status, is filed in the
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name of Northeast Neighbors, but if you
notice, it's signed by people who live in the
I mrediate vicinity of the subject property.
And they have alleged or clainmed specific
| npacts because of the Zoning Adm nistrator's
rever sal of the Zoning Admnistrator's
decision in this case, if a school is to be
| ocat ed here.

And | think if you can | ook at the
rear. Many of those people are here in the
audi ence. W thought that it would be sinpler
If M. Falink who is sitting to ny right, the
Presi dent of Northeast Neighbors, addressed
t he Board on behalf of all of those who have
signed the statenment that's attached.

CHAI RPERSON GRI FFI'S:  But help ne
understand what the actual specific witer
Interests would be affected by determ ning
whet her there was an error in the
Interpretation and review of this permt.

MR KEYS: well, if M. Cews'

deci sion, the Zoning Adm ni strator's deci sion
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Is reversed and a permt is issued, and the
structure of the buildingis built as a matter
of right in this |ocation, these individuals
wi Il have direct inpacts on their honmes and
their property.

CHAI RPERSON  GRI FFI S: It sounds
li ke you're setting up to argue a special
exception case. You're arguing inpact if this
I'S. But we're not going to be stepping in.
In fact, I'mnot -- | think |I could say at
this point | haven't seen how we wll be
measuring inpact in stepping in the shoes of
t he Zoning Administrator to see whether there
was an error in his review or not in his
review and in the outcone of his decision.

Do you under st and?

MR, KEYS: We wish to support the
Zoning Adm nistrator's decision and to do so
on the basis of, if his decision is not
upheld, we will be affected thereby.

CHAI RPERSON (RI FFI S: Right. Al

right. | understand.
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COW SSI ONER M TTEN: M.
Chairman, | don't have any questions, but |
think I concur with what you arti cul ated whi ch
Is the consequence then whether it's a
negati ve consequence or not which | know t hat
you want to establish, isn't germane to the
matter before us. That is not part of the
test as we exam ne the appeal. It is part of
the special exenption they're receiving if
Appletree were ever to nmake such an
application.

So, | just don't find how that
testinony woul d be rel evant for the Board.

CHAl RPERSON GRI FFI'S:  Good.

Ms. Miler.

VI CE CHAI RPERSON M LLER el |,
this is a little test from the special
exception. But | think that what M. Keys was
addressing is the part that says -- that
persons who have a specific right or interest

that will be affected by action on the appeal.
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| think that's what he was addressing. And |
guess | would just ask M. Keys. Maybe you
can articulate just a little bit nore about
what the good cause would be? That's the
first part of the test. Inits discretion and
for good cause nmake the persons who have a
specific right or interest that wll be
affected by action on the appeal.

| think you clearly nade the case
that the individuals you represent have a
right and interest that will be inpacted.

Dd you also say that the group
was involved with the --

MR KEYS: Yes.

VICE CHAIRPERSON M LLER: - -
pronul gati on of the text anendnent?

MR KEYS: | think M. Phelan can
probably explain what the purposes of the
group are. That may --

VI CE CHAI RPERSON M LLER: No. I
think what we were |ooking for is what you

woul d contribute to this proceeding in order
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for us to nmake the correct determ nation of
whet her the Zoning Adm ni strator erred.

MR.  KEYS: | think we can add
facts to the proceeding that are derived from
t he observations of the nmenbers of the facts
t hat are mat eri al to t he Zoni ng
Adm ni strator's deci sion. They are based on
what they know about the property and its
uses. Those facts, | think, are essential to
understand the context of the Zoning

Adm ni strator's deci si on.

CHAl RPERSON GRI FFI S: It's your
questi on.

VI CE CHAl RPERSON M LLER: Ckay. |
didn't totally follow you there. But |

t hought that you had said that you were -- the
group was i nvolved originally when their text
anendnent was bei ng pr onmul gat ed and,
therefore, you mght have sone expertise |
t hought in our interpreting the regul ation.
MR, KEYS: | don't think we can

cl ai m experti se. | think we can claim the
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benefits of experience in the community. And
t he group has involved itself generally in the
di scussion about the policy of locating
charter schools in the Capitol H Il area.

VI CE CHAI RPERSON M LLER: And |
would just to that. [t's not up to us to
deci de what the policy is. It's really us to
decide the legal issues that are before us on
appeal, whether the Zoning Adm nistrator
erred. So, we're not re-exam ning whether
there should be a special exception for our
school s.

CHAI RPERSON (RI FFI S: Ri ght . Let
me add to that. Nor do | see at this point
how we woul d step into wei ghing the inpact of
the introduction of a school for young
children, it's | ocation and howit m ght cause
major traffic problenms based on narrow
confines of 12th Street. And |I'mreadi ng just
that part of the petition. Because that --
and that's perfectly appropriate in a speci al

exception if we were weighing the inpacts.
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And there would be recitals of what we would
have t o address and see whet her that woul d be.
But at this point, | don't see how that
actually is germane to whether the actions of
the Zoning Adm nistrator was correct or not
from the adjacent street to alley streets
during drop off and pick up tines.

MEMBER ETHERLY: Per haps, as we
nove forward, M. Chair, I'll note kind of as
| heard you initial conversations. I think
the intervener applicant understands perhaps
where the Board is heading with this.

What is before us, | think we're
all infair agreenent is afairly narrowl egal
guestion that f ocuses on the Zoning
Adm ni strat or and hi s deci sion-making as part
of this. There is no ground at this stage and
in this venue for going into the special
exception inquiry.

As ny col |l eague, Ms. MIler said,
clearly your clients have an interest in that

regard and have an interest in may or nmay not
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be sonme inpacts. But | am perhaps, wlling
to -- and | say this nore to ny coll eagues as
opposed to inviting a comment fromyou. |'m
nore than willing to, perhaps, err on the side
of getting the benefit of your Ilega
expertise, perhaps with a Ilittle bit of
shaping fromyour client's perspective. But
| think my inclination would be to keep that
very focused and nmake sure your eyes remain
firmy on the prize here, which is the Zoning
Adm ni strator's decision here. Not all the
attendant i npacts.

MR KEYS: | should say, M.
Chairman, we're not here to testify about
| npacts on streets or houses. Wat we're here
to do is to address specific facts that are
material and gernmane to the Admnistrator's
deci si on.

For exanple, in this case, issues
of parki ng spaces on the subject property wll
be rel evant because one of the findings by the

Zoni ng Adm ni strator was that this application

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

255

| acked sufficient parking. W think in that
regard the prior history of the subject
property is relevant and we can testify. And
it's the only way we can find to get the facts
into the record as to what occurred on the
subj ect property.

Secondly, | think that w thout
t hat status, we think we have an argunent t hat
mght assist the Board in analyzing or
assessing the regulations and we'd like to
have that argunent which we've reduced to a
brief response to the Appellant's brief that
we recogni ze.

| understand the Board's concern.
W don't intend to have el aborate testinony.
In fact, it will essentially be a brief |egal
argunent fromnme on two points. And perhaps
two mnutes of direct testinony from M.
Phel an on what he has observed with respect to
the property itself.

CHAI RPERSON CGRI FFI S: Ckay.

That's much nore direct, | think, than going
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into it.
And our concern iIs not is this

going to take too nuch tinme or whatever it is.

In fact, there's two concerns and | think
they're simlar, but 111 say t hem
differently.

One, IS not to raise the

expect ati ons of people and what we process in
an appeal .

And, two, to nmake sure that al
participants and interveners are on point so
t hat we don't have the record expl odi ng beyond
whi ch we need and actual ly can
jurisdictionally review.

So, that being said, that helps, |
think, to refine exactly what the position
would be and | think it would go to great
| ength in hel ping to understand the Board in
advi sing whether we would grant intervener
status or not.

However, before | ask the Board

their opinion of direction, | would like to
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ask the Appellant if they have a position on
the request for intervener status by the group
and have you introduce yourself for the
record.

MR, GANNON: Thank you, M. Chair.
My nane is Curtis Gannon and |"'mw th G bson
Dunn and Crutcher representing Appellant
Appl etree. And | think that we share the
concerns that many of the Board nenbers have
addressed about exactly what the specific
witer interest is here. | nean, if you read
the statenent submitted by the NNRG things
that they tal k about are about whether things
are conpatible with the uses in the area and
whet her it woul d adversely affect the use and
enjoynent of abutting properties. And
dependi ng on how capaci ously you i nterpret the
phrase, "witer interest" perhaps you could
conclude that that's a specificinterest. |I'm
not sure there's a specific right to
conpl etely - - adj oi nnent of abutti ng

properties. But | do think that it is
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I nportant to keep your eye on what we agree,
that this is a very narrow case involving two
speci fic | egal questions, essentially. Andif
M. Keys is going to talk about |egal
argunents related to those two questions and
the Board thinks that there's good cause that
M. Crews and t he Zoni ng Adm ni strator and t he
Council's office to the extent that he has
their assistance, aren't enough to defend the
Zoning Admnistrator's decisions on those
poi nts.

Then obviously | woul d understand
why you woul d appreciate the benefit of M.
Key's experi ence. | think that in terns of
M. Phelan's factual testinony, there really
| think is going to be one fact at issue in
the proceeding today and that is about the
par ki ng.

| think that it is unlikely that
the historic uses of parking in the lots are
really going to be the right way to approach

that question. And so |'mskeptical that the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

258

(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

259

Board will find that that wll be that
hel pful .

As | ong as you keep that in m nd,
| don't think that we woul d actually object to
granting I ntervener st at us on t he
understanding that it cannot change the
fundanental nature of the | egal appeal today.

CHAl RPERSON @RI FFI S: Excel | ent .
Thank you.

| would agree with the prem se of
your statements.

Comment s t hen?

VI CE CHAI RPERSON M LLER: | woul d
agree, but | wouldn't agree with the prem se
t hat we're deciding then the Zoning
Adm ni strator's testinony woul dn't be enough.
| don't think that we know at this point. W
haven't heard it. But just that the

I nterveners presentation of what they would

contribute is relevant. Sounds rel evant at
this point and so | would be in favor of
admtting them-- giving them party status.
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CHAI RPERSON GRI FFI'S:  Excel | ent .

|s there any opposed?

COMM SSI ONER M TTEN: | just want
to-- I"mnot going to vote in opposition, but
| do just want to register ny concern which
Is, | think the appropriate role for the
Nor t heast Nei ghbors for Responsible Gowth
woul d have been as a witness for the Zoning
Adm nistrator to get whatever facts in the
record that they need and not have themas an
I ntervener. Because | don't think that -- |
think the main reason why they're here i s what
they articulated in the party status
application. But | appreciate the fact that
we're -- that there isn't an objection and |
won't vote in opposition. But generally, |
don't think that this is the best way to
I ntroduce their testinony into the record.

Thank you.

CHAI RPERSON CGRI FFI'S: Thank you.

O hers? Any voices to opposition?

If not, then we'll take that the
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i ntervener in the case and let's npve ahead.

Thank you very nuch.

Wth that -- oh, |'m sorry. D d
you want to -- no. Let's start with the
Appel | ant .

VI CE CHAI RPERSON M LLER M.
Chai rman, before the Appellant starts. | just

want to note a mstake that's in the record
and it was in the transcript that was
submtted by the Appellant as Exhibit K in
which -- and also on page 9 of Appellant's
brief he references that transcript. And in
that transcript the speaker is identified as
Ms. Mtten, but it was not Ms. Mtten. It was
actually ne. It should read, Ms. Mller. So,
that | think that comments that have been
attributed to Ms. Mtten as a result of that
transcript were m splaced unfortunately.
COMM SSI ONER M TTEN:  And | concur
wth that and | appreciate Ms. Mller

confirm ng what | thought | was | osing ny m nd
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when | read it. So, I'"'mglad to know that |
wasn't. So, | concur that that testinony that
Is attributed to ne is actually Ms. Mller.

CHAI RPERSON Rl FFI S: | don't
know. It's right here in witing.

VI CE CHAI RPERSON M LLER: And |
stand by that testinony.

CHAI RPERSON GRI FFI S: It's black
and white.

Can | refute that nmy name is
attached to sone things in our transcripts?
Ckay. Good enough. Good clarification. And
| et's nove ahead then.

Anyt hi ng el se? Any ot her
prelimnary matters? Procedural ?

Very well, M. Gnnon, it's all
you.

MR GANNON: Thank you and |
appreciate the correction of Vice Chair Ml | er
and as long as you recognize that | wasn't
aware of the error in the transcript when --

COW SSIONER M TTEN: It will cone
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in handy for nme later that this has been

clarified.

Thank you.

VICE CHAI RPERSON M LLER And
actually, we will bring it to the Ofice's

attention so they can change it on the
websi te.

MR, GANNON: Well, thank vyou
again.

Since Appellant Appletree filed
this building permt application on February
9th of this vyear, it has consistently
mai ntained that it is entitled as a matter of
right to enlarge the building at the subject
property premises and that its application
falls wi t hin exceptions to ot herw se
applicabl e | ot di nensi on and par ki ng
regul ati ons because thi s buil di ng predat es May
12t h, 1958, and is a contributing structure in
an historic district.

If it falls within the exceptions

in Sections 401.1 and 2100.5 of the Zoning
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Regul ati ons, then use of the premses as a
charter school, as a public charter school,
woul d be a conform ng use.

The Zoning Admnistrator in a
letter sent to Appletree on April 28th
concl uded ot herw se but to this day he has not
yet explained publicly how he reads the two
provi sions repeatedly invoked by Appletree.

Since his decision, the Board has
expressly rejected the Zoning Adm nistrator's
attenpt in another case to depart from the
Board's consistent reading of the historic
par ki ng exception in Section 2100.5 and we
will respectfully ask you to reiterate your
readi ng of Section 2100.5 in this appeal.

But our case under Section 401.1
is if anything on the text of the provision
even nore clear by its plain terns. Section
401. 1 grandfathers lots that were i nproved on
May 12th, 1958. It allows buildings on those
|l ots to be enlarged or rebuilt w thout regards

to the lots' own dinensions as long as the
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building itself neets all of the requirenents,
including those for percentage of | ot
occupancy, floor arearatio, building heights,
rear and side yards, parking to nane a few

In other words, the only thing
that the provision actually grandfathers are
the i mutable characteristics of a l[ot that
was al ready inproved in 1958, its total area
and its w dth.

In this case, Appletree's proposed
project would neet all the other requirenents
in the Zoning code and denying its building
permt on the grounds that this project is
nonconform ng has the effect of rendering the
exception in 401.1 superfluous.

As we've explained in our brief,
which is Exhibit 21 in the case, and we've
al ready seen evidence that you're famliar
wth it, we believe that our readings of
Section 401.1 and 2100. 5, whi ch are consi st ent
wth the text of those provisions and this

Board's relevant previous decisions, are
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sufficient to reverse t he Zoni ng
Admi ni strator's denial of Appletree's permt.

W note that between February and
October of this year, the Zoning Conm ssion
had tw ce adopted an energency text anendnent
that attenpted to do two things. First, to
update the definition of public schools inthe
Zoni ng Reqgul ati ons to expressly include public
charter schools in conformty wth what the
Ofice of Pl anni ng characterized as
Congressi onal command. And with prior
consi stent practice over a period of 10 years.

The second to i ncrease many of the
area regulations for public schools in
residential zones, in particular.

As we've explained in our brief,
If the Board bases its decision on new | ot
wdth and lot area requirenents in the
ener gency rul e-maki ngs, we believe it woul d be
on shaky ground, but we don't think you have
to get to that point in order to decide this

appeal .
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But | think that | can go through
the two legal argunents at a little nore
| ength to make sure that we're all on the sane
page, or at least that you understand our
posi tions.

Qur argunent on Section 401.1
about lot wdth and | ot area, we believe is a
straightforward readi ng of the provision and
we assune that the provision should be
construed i f reasonably possible in a way that
does not render it superfluous and give
meaning to its | anguage.

The | anguage of Section 401.1 is
at the top of page 5 of our brief. If you
want to look to that. | assunme you're
famliar with it.

It states, 401 neans that when a
building was on a lot in 1958 that building
can be enlarged or replaced if it conplies
wth all of the provisions of the Zoning
Regul ati ons except for | ot area and | ot w dt h.

CHAI RPERSON GRI FFI S: And do you
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not read that provision then as other
provisions of this title as it would go to
even ot her provisions of |ot dinensions?

Do you think it still exenpts it
even t hough thi s new provi sion they m ght tal k
about addi ti onal requi rements for | ot
di mrensions. You're saying that if it'sinthe
realm of lot dinension, it's exenpted under
401. 17

MR. GANNON: No. | believe it is
only exenpt fromlot wdth and | ot area. The
phrasing in the rule is lot area -- a lot --
wth alot area or wdth of |ot or both.

CHAI RPERSON GRI FFI S: Ckay. So,
your reading on that is then as the Zoning
Conmmi ssion did anmend 401.3 --

MR, GANNON: Yes. It did.

CHAI RPERSON GRI FFI S: -- that it
still addresses that?

MR, GANNON: We believe that this
still addresses that because the provision

says that the building was | ocated on the | ot
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In 1958, it is alot that today, the lot area
or wdth of lot or both is |less than that now
prescri bed assum ng that the enmergency rul e-
maki ng were still in effect today. But, you
know, on t he dat e t hat t he Zoni ng
Adm ni strator nmade his decision and believed
that the energency rule was in effect back in
April. That on that day it was on a lot with
| ot area or width of ot or both. It was |ess
than that prescribed by 401.3, as anended by
t he energency text anendnent. And, therefore,
t he bui | di ng coul d not be enl arged or repl aced
unless it conplied with all other provisions
of the title.

And the word "other" there can do
not hi ng el se except refer back tolot wdth or
| ot area or both and we think that's exactly
what the Board said in the decisionof -- it's
2002 decision in Appeal No. 16830 that we've
attached to Tab F on our brief. The ANC 2A
and Richard J. Price appeal. | nean, that was

an appeal in which the Board said 401.1 "neans
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that a replacenent for a pre-1958 buil ding on
a nonconformng lot is permtted solong as it
neets all zoning requirenents 'other' than | ot
width.” Now, in that instance | ot area wasn't
at issue but the text of the provision gives
us no reason to distinguish between | ot width
or ot area or both as the text says.

And we believe it's inportant to
note that 401.1 nentions nothing about use.
Not hi ng about whether the use is changing.
Not hi ng about whet her the use i s remai ning the
sane. It grandfathers lot wdth and | ot area
and it does so wthout regard to use.

As | nmentioned at the beginning,
think the purpose of 401.1 is to grandfather
the i mutable characteristics of a l[ot that
was inproved in 1958. And these are things
that are not going to change. The lot is too
small. 1t's too small an area or too small in
wi dth. But everything else still has to be
okay including, in particular, percentage of

| ot occupancy.
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So, we can't get too abusive.
Anyone who is taking advantage of 401.1
because it still has -- the subject property
still has to conply. The proposed buil di ng
still has to conply wth all of the other
limtations, including percentage of |ot
occupancy, FAR, all of those other provisions.

And there's no dispute that we
conply with any of those. There's just the
di sput e about the parking. And so we believe
that this is consistent with 401. 2 whi ch cones
right after it.

If you look at the two provisions
together, they function to tal k about that
they have different trigger dates. One is in
t he end of 1957 and one is in 1958. But 401.2
grandfathers -- is a partial grandfathering
cl ause for uninproved lots and it essentially
allows a 20 percent exenption from the | ot
area nd ot wdth requirenents for a | ot that
was uni nproved.

And so if the lot already was

NEAL R. GROSS

COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

271

(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

272

i nmproved in 1958, then the applicable
provision is 401.1, which specifically says.
| mean it's phrased in terns of a prohibition.
But it specifically says that a repl acenent
for the building is permtted as | ong as you
nmeet all of the other requirenents.

Unl ess the Chair or the Menbers of
t he Board have different suggestions, | think
that the best way to proceed in discussing
this further would just be to respond to sone
of the points that have been made in the ANC s
witten report that's in the record, because
we're not exactly sure what M. Keys or M.
Crews are going to say about the way they
construe the provision.

But if you look to the ANC s
witten report which is Exhibit 23 in this
case, they do nmake a few points that we think
are unfounded and we disagree wth. ' m
assum ng that w thout anybody objecting, that
nobody has a probl emw th our discussing 401.1
at this point?
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CHAI RPERSON GRI FFI S: Do we have
any questions?

No. Let's keep going.

MR. GANNON: First, the ANC report
contends t hat Appl etree concedes that a public
charter school is a nonconform ng use under
the energency text anmendnent in Zoning
Comm ssion Case No. 06-06. And | think that
it's clear fromour brief and other filings
already in the file that this is just not
true, that Appl etree has repeatedl y nmai ntai ned
t hat even assum ng the text anendnent appli es,
It's proposed use is conformng to the Section
401. 1 and the parking provision. This is nmade
clear in the letter we sent to the Zoning
Adm ni strator on March 6th. It is in the
file. In the notice of appeal that we filed
with the Board on June 27th and in the brief
that we filed on Novenber 7.

Second, the ANC report contends
that the nost recent use of the subject

property was a conformng use. But thisisn't
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true if you take the ANC s view of the m ni num
| ot width requirenents. Because under 401. 3,
I f you |l ook to the table, a private club in an
R-4 District would be an all-other structure.
And it would need to be on a lot that's 40
feet wde. And this ot is not 40 feet w de.
It's 36 feet w de.

And so even the current use, the
previ ous use, was nonconformngwthregardto
| ot wdth under the ANC s own reading. And
that's to say nothing of parking. W w |l get
nore to what the parking situation is on the
lot later.

Third, the ANC report contends
that the opening clause of 401.1 -- 401.1
begins by saying "except as provided in
Chapters 20 through 25 of this title." And
t hey contend that this neans that soneone nust
I ndependent |y satisfy all of the provisions in
Chapters 20 through 25.

And as we noted in our brief,

however, the way the provision is constructed,
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it's generally a prohibition. It's a
prohi bition on replacing pre-1958 buil dings
on nonconformng lots, except in certain
ci rcunst ances. And they're basically two
classes of exceptions contained in the
sent ence.

One is, unless it conplies wth
all of the provisions of the title, except for
|l ot area and lot width, the other class of
exceptions is except as permtted in Chapters
20 through Chapter 25. And so there are al
sorts of nonconform ng uses, extensions,
enl argenents, replacenents of nonconform ng
uses if structures are destroyed. O certain
limted instances in which you need to have
that exception built into 401.1, otherw se
there woul d be a prohibition on not enl arging
or replacing, wunless you conplied wth
everything else in the title.

And we think that this, although
It mght sound counter-intuitive at first.

This is not an unusual reading of any of the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

275

(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

provisions in the zoni ng code. Every district
I n the zoni ng code has a provision that begins
with the exact sanme phrase to tal k about what
are the permtted uses.

So, if you go to an R-1 District
in Section 200.4, it beings. "Except as
provided in Chapters 20 through 25 of this
titleinany R 1 District. No building shall
be used except for one or nore of the uses
listedinthis chapter.” So, it's exactly the
same structure except for Chapters 20 through
25. There's a broad exception in the
beginning. |It's a catch-all that applied to
speci al cases back there in that part of the
zoni ng regul ati ons.

Nothing is permtted except what
we all owyou here. And that's exactly the way
we think 401.1 is constructed. And so we
think that the ANCis incorrect in construing
this initial clause as requiring Appletree's
application, Appl etree's building permt

application to conply wth all of the
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provi sions in Chapters 20 and Chapter 21, in
addition to conplying wth what we contend is
the exception that is contained in the back
part of Section 401. 1.

And if you |l ook at a couple of the
provisions in Chapter 20, in particular, we
think that it becones clear that requiring an
Applicant to -- a building permt applicant to
conply with not only the exception in 401.1
but also the provisions in Chapters 20 -- in
Chapter 20, in particular, that would render
401. 1 superfluous because if you take, for
exanple, Section 2002.5 it reads. It's a
short provision. A structure devoted to a
nonconformng use |like ours, which is
nonconform ng ri ght now because it's a private
club on a lot that's only 36 feet w de. A
structure devoted to a nonconform ng use shal |
not be enlarged, except if the enlargenent is
to be devoted to a conform ng use.

So, that would mean that there

woul d be no enl argenent possible here on the
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basis of use and, therefore, we would not be
able to take advantage -- that 401.1 would
never have any independent neani ng. Because
the only reason why we don't conply wth the
lot wiwdth and lot area requirenents is use
dependent .

And it is the facts that we are in
one of the parts of 401.3 that requires nore
than 36 feet of w dth. And, therefore, we
w Il always have a nonconform ng use for any
of those provisions. And, therefore, we would
al ways be barred by 2002.5 from expandi ng,
enlarging the structure that is currently
devoted to a nonconform ng use.

And, therefore, 401.1 would be
usel ess to anyone i n those circunstances. And
this reasoning is exactly parallel to the way
i n which the Board has previously construed
provi sions |ike 405.8 and 401. 2, recogni zing
that in these i ndependent -- neaning to these
provi si ons.

Questions on that? Should | spend
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nore time on that?

CHAI RPERSON (Rl FFI S: Let nme just
ask for clarification.

Were you maintaining that the
position that this was a nonconform ng use for
this structure based on the requirenents of
the ot wdth and di nension requirenents?

MR, GANNON:  Well, the definition
of nonconformng useis not all -- I think, is
not entirely clear here because lot wdth
would normal ly be sonmething that would nake
you a nonconform ng structure.

But what | was trying to get at
and the thing that nakes, | think, it alittle
bit confusing and the point where | think I
may have confused sone of you by tal ki ng about
whether it's use dependent.

CHAI RPERSON GRI FFI'S: | under st and
that. | understand that phrase as it's use,
because it is use dependent. And everything
Is essentially use dependent because we can

tal k about structure, with the structure has
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to go to use in any of the designations that
we have. It looks like a town house, but if
you put an office in it, it's not a
residential allowable in an R1, 2 or 3.

MR, GANNON: Exactly. And 401. 3,
dependi ng on what your nunber is, about how
wde your lot is, just to take this as an
exanpl e. You know, a 36-foot lot wll be
conpliant for sone uses, but not others.
So, what  t hat means is it's really a
nonconform ng structure? Well, it depends.
It depends on what it's being used for. And
so that was what | would say is that
currently, that the only thing that woul d make
this allegedly a nonconformng use or a
nonconformng structure is lot wdth or |ot
ar ea. Those are the only provisions. And
they are both spoken to by 401.1, which
mentions not hing about being dependent upon
what type of use you have or whether you're
changing from a conformng use to a

nonconform ng use or whatever. And in this
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I nstance, just as one of the initial points |
made in response to the ANCs witten report,
that even under their interpretation of the
| ot width requirenents, the private club that
was there before has to be a nonconformng
structure or a nonconform ng use, dependi ng on
how you want to construe that termin this
cont ext. Because in order to conply wth
401.3, it would need to be 40 feet w de.

CHAI RPERSON CGRI FFI S: Ri ght. I

understand where you're going. | think that
iIs a little bit confusing, but we'll nove
ahead. Because, quite frankly, | think we

|l ook at wuse as allowable in the zoned
district. And that would be a definition --
defini ng poi nt of whether it was conform ng or
not conform ng use.

And then you could go to the
specifics of the site and property to find out
el ements of conformty or nonconformty. But
they would be -- well, it would be ny read

that the regulations address that as a
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structural nonconform ng.

MR GANNON: el |, in that
I nstance then the rel evant regulation 2001. 3
whi ch says, enlargenents may be nade to a
nonconform ng structure.

CHAI RPERSON  CGRI FFI S: o | ot
occupancy.

MR GANNON: As long as ot
occupancy and the enl argenent nust conformto
use and structure requirenents. And then
again there that that would be neaningl ess.
401. 1 woul d not allow the exceptions for |ot
wi dth and | ot area.

The exceptions that 401.1 creates
for lot wwdth and | ot area would be rendered
meani ngl ess i f you were required to conformto
those provisions in 2001.3 in the instance of
a nonconform ng structure.

And, therefore, in order to give
meaning to the exception in 401.1, we think
that you should read it exactly as it reads

and exactly as you read it in the 2002 appeal
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that | quoted to you before and that is
included in Tab F in our brief.

CHAI RPERSON CGRI FFI'S:  Ckay.

MR, GANNON: Should | nove to
par ki ng?

CHAI RPERSON GRI FFI'S: Yes. Unl ess
there are any other questions? Let's go
ahead.

MR GANNON: As to parking, the
subj ect property has been certified by the
state historic preservation officer as
contributing to the character of the Capitol
H |l Preservation District. The certification
I s contained on pages 2 and 3 of Exhibit 15 in
the case file.

And under Section 2100.5, the text
of which is quoted at the bottomof page 7 in
our brief and | note that the Board is
famliar wwth it. As it says, no additional
parking spaces are required to change a
contributing structure's use or to expand the

existing building in the way that the Board
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has generally construed it, notw thstandi ng
obj ections by Jeffries/Mtten. And we think
that this established by decisions of the
Board that are discussed on page 7 through 9
of our brief. Several of themare attached at
Tabs G H, | and J in our brief. | think that
the nost salient one is the Board's order in
D.C. Hampton that came this Jlast July.
Therefore, it cane after we filed our appeal
In this case.

But the reason we think it is
significant is because the Board specifically
reaffirmed what it called its |ong-standing
and consi stent interpretation and it said that
Section 2100.5 operates, this is a quote
"operates to waive the requirenent for
addi ti onal parking spaces for newconstruction
when you have a contributing structure.”

And the ~cases -- the other
decisions that we cited in the brief establish
that this is relevant to both changes of use.

That's the part that Jeffries and Mtten has
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di sagreed with. And al so to new constructi on.

And we think here that there is
basically just a factual question that has
been i ntroduced by the ANC. The ANC s witten
report on page 2 clains that there are
currently 10 parking spaces on the subject
property. And, you know, we think that this
I's just m staken and obvi ously so.

| think that the easiest way to
explain this is in tw ways. And one is to
| ook to --

MEMBER ETHERLY: You mnd if |
Interrupt real quick? Pardon nme, for
I nterrupting, but perhaps before we get to the
factual piece,let nme back up a little bit.

Under your argunent, is it --
let's stay way fromthe factual piece of the
parking for a nonent. s it your
Interpretationthat if it were contributingto
the historic character and you had five spaces
on the property, does your reading of 2100.5

allowyou to renove the existing parking if it
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were on site?

MR, GANNON:  No.

MEMBER ETHERLY: Ckay.

MR GANNON: No. W are, you
know, | don't know, the Board has to decide
that question in this case. W're not asking
you to decide that question, that 2100.5
begi ns, no additional parking spaces shall be
requi red. You know, | suppose there could be
sonme sort of debate of what is additional
But under the circunstances, no. W do not

contend that we can take away exi sting parki ng

spaces.

And if you turn to Tab B in our
brief, you'll see just the zoning data summary
that went in wth our building permt

application. And over on the right-hand side
there in discussing parking, it says that the
bui |l di ng has been certified in sites 2100.5
and notes that no existing parking is
I ndi cated at the subject prem ses, subject

property. And says, assune three spaces there
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are no spaces at the property currently. But
given the space that's there, assune three
spaces and provided parking is three spaces.

And so what we've done is we've
| ooked to -- we've tried not to destroy
exi sting parking spaces. But the truth is,
that there are currently, legally zero | egal
par ki ng spaces at the prem ses because none of
them are stripped and marked as would be
required by 2117.3 in the zoning code.

A surveyor exam ned the property
early on and found no evidence of any parking
spaces that had been previously marked.

The ANC in its witten report
clains that there is roomfor 10 | egal spaces.
In the commttee report at the ANC they said
there are seven | egal spaces. But, you know,
we think that this is just not going to be
true, if you |l ook at the circunstances of the
back of the property there and we think it's
| nportant to begin by pointing out that there

are currently zero legally nmarked spaces.
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And so we're sort of working at a
di sadvantage in trying to cone up wth a
hypot heti cal about how nmany existing spaces
there are to insure that we're not destroying
parking spaces as M. Etherly raised the
questi on of.

| think, perhaps, the best way to
deal with this would be alittle bit visually.
| do have an exhibit here. | brought enough
copies for everyone to share. |'mnot exactly
sure how we should go about --

CHAl RPERSON GRI FFI'S: How many do
you have? How many do you have?

MR. GANNON: | have at |east 15.

CHAI RPERSON CGRI FFI'S:  Ckay. Good.
Wiy don't we put -- distribute themout to the
parties and visitors that are here and then
Ms. Bailey wll take the rest and distribute
to us.

MEMBER ETHERLY: As M. Gannon --
perhaps as the sheets are being distributed,

|l et me kind of conme back to this parking.
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So, I f under your line of
argunent, if there are nolegally recognizabl e
or legally recogni zed par ki ng spaces under the
current definitions and it's a contributing
bui |l di ng, there would be no requirenent to --
|"mnot articulating this the right way.

But what |'m trying to get at
perhaps is and this is a hypothetical. Things
that | hated in [ aw school, by the way.

But, perhaps what troubles ne
about your interpretation is that, because |
think part of what we may very well hear from
M. Keys is that, well, wait a mnute. There
Is sonme evidence and we're going to
denonstrate it that there was sone existing
par ki ng being utilized onthe site, whether it
was stripped spaces or not stripped spaces.
Maybe we' Il get into, naybe we won't. |' mnot
desirous of getting too deep into that.

But ny point is, is the existence
of parking spaces under your argunent

dependent on whether or not they are legally
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stripped and in accordance with the current
zoning regs. O is it inappropriate to say,
no. The zoning regs contenplate what can
actually be utilized on a site for parking.

And so if there were a prior use
that was utilizing parking and let's say that
I's, hey. Lo and behold, 10 spaces. Aren't
you behol ding to maintaining those 10 spaces
I n place?

MR GANNON: Well, you know, I
think that -- | don't want to fight vyour
hypot hetical, but | think that at the end of
this and | think that the exhibit that | just
distributed is intended to avoid or having to
get into that discussion. But | think that it
| eads into this because what this is -- this
Is what we think is a good faith attenpt to
figure out how many spaces can actually fit in
the lot that is there.

CHAl RPERSON GRI FFI S: Good. I
think it's productive to go right to the

di agrambecause it's pretty sel f-expl anatory.
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MR, GANNON: Yes. And | think
attached to the back of the diagram are sone
phot ographs because there was only one
phot ograph in the record up until now. There
are a couple at the beginning that are of the
front of the building which is basically
irrelevant to the parking question.

But once you get in, you see lots
of pictures in the back of the building. And
SO you can see what we're working with. The
current building that is there in between two
ot her buildings with sone fences going all the
way back.

And if you actually flip to the
very | ast page, you sort of get the best view
of the whole lot, which is |ooking down from
t he roof of the subject property. You can see
there that there's a gate. A fence in the
back with a gate. There are fences al ong both
si des.

So, if you flip back to the front,

| think that the reason why | stress so nuch
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that there are no |egal spaces currently
marked is that we feel like in order to prove
that we aren't destroying existing parking
spaces, that you know, we don't want to be put
in the situation of having to engage in an
exercise of going out of our way to create
par ki ng spaces that are legal on the |ot now
I n order to figure out how nany parki ng spaces
we need for the proposed use.

And so we think that this is a
good faith attenpt. But we think that it's
I nportant to recognize in the nature of the
i nquiry that right now there are no spaces on
the | ot.

And, M. Etherly, you were asking
about whether the zoning regulations just
require us to recognize that you can park
there and there are spaces there. | nean, |
don't think that the zoning regul ati ons woul d
contenplate that if people have been parking
I n haphazard ways that don't actually conform

to the provisions of the parking code or the
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parking chapter in the zoning regul ations,
t hat we woul d be obligated to nmai ntain parking
spaces that don't conport with -- that we'd be
accused of destroyi ng exi sting parking spaces
by destroying parking spaces that are not
conpliant right now.

And so this is an attenpt, this
diagram here, is just a sketch and was
prepared by the sane architect that did the
plans that are already in the record, is not
an expert opinion, but it is just a visual to
hel p us understand what we're working wth
her e.

The ANC has commented that the
back portion of the lot that we're | ooking at
here is 36 feet wwde and 77.7 feet | ong deep,
and therefore could fit 10 parking spaces.
And, you know, we just don't see how that
coul d be possible. And | think we should just
talk briefly about the constraints. And
they're all kind of here on the map.

CHAI RPERSON GRI FFI'S: Ckay.
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MR GANNON: If you would go to
t he back of the building, you see that there
Is a fire escape stairwell com ng down from
the second floor. There is a stairwell going
down into the basenent. There are two air
condi tioner units on the back of the building.
You can see these in the photographs.

And you need |l andings in front of
the stairwells.

CHAI RPERSON GRI FFI S: W'l | get
that. W have the nine by nine and it's going
to be in accordance with the regul ations.
We're going to count parking spaces that neet
al | t he requirements i n t he zoni ng
regul ati ons.

You've laid out an option for

three. | can see another option that nmakes it
four. But with the paraneters and in the
reality of what you're showing, | think the

case 1S there.
MR,  GANNON: Let nme discuss a

couple of facts of the additional constraints
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One is that when -- that there is
definitely roomacross for 90 degree parking
because you woul d need to have a 20 foot aisle
behi nd a 19 foot parking space that woul d need
to be 39 feet wide. W don't have 39 feet.
And, in fact, we don't have 36 feet.

And so if you think that we could
put four spaces across, just straight in, we
don't have 36 feet at any point of the |ot
ri ght now, because the building onthe left is
encroaching. You can't see it as well on this
diagramas you can see it in the plat that is
I nthe surveyor's plat that's actual |y Exhi bit
5in the file. You can see clearly that the
property on the north is encroaching across
the property line. That's the fence that runs
al ong the property there has a stone wall at
the bottomof an iron fence that encroaches by
ei ght inches. And that the carriage house in
t he back encroaches.

And so what that neans is that at
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no point along the left do we actually have a
space that goes all the way to the property
line. The property lot is actually 36 feet
wi de. But because of the encroachnments, we
can't use the space there.

On the right-hand side, t he
bui |l di ng on the south, the right-hand si de of
the diagram is also intruding onto the |ot,
up to where the building is. Then there's a
wooden fence that runs all the way back to the
back of the property.

On this diagram you see there's a
notation for a one foot wall. That's on the
assunption that under Section 4117.12, that
open par ki ng spaces woul d need to be screened
from continuous residential property by a
solid stone or brick wall that's 42 inches
high. O | think we'd planted evergreens or
trees.

And so even though we don't have
36 feet across fromthe left-hand side, we're

al so | osi ng space on the right-hand side. And
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so this is an attenpt to |ay out spaces with
a 17-foot aisle, that are at less than 60
degrees. And because we think that you need
to have a cl ear aisle behind any row of two or
nore spaces, you know, it |looks like this is
the best thing we can do.

| would be happy to entertain
comrents fromthe Chair or anyone el se about
proposed other arrangenents. But, you know,
we think under the circunstances, and this is
why | was tal king so nmuch about the fact that
there isn't parking right now that having
gone t hrough good faith attenpts to figure out
what a |egal parking arrangenent would be,
havi ng established that we think that that is
t hree parking spaces, having not heard from
the Zoning Comm ssioner that there is sone
other way that he would grant the Zoning
Adm ni strator, that he would grant, you know,
a deviation in order to allow us to have | ess
t han ni ne space or sonething like that.

We think it woul d be extraordi nary
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to require us to find exceptions or take
advantage of discretion of the Zoning
Adm nistrator in order to figure out how many
spaces are currently on the lot that we need
to save in order to figure out how to apply
2100. 5" s requi renent that no addi ti onal spaces
need to be created.

And so that's how we cane up with
t he proposed provi ded parking of three spaces
and the assunption of three spaces.

And, vyou know, frankly, we just
think that the allegation in the ANC s report
that there's room for 10 cars there. There
may be room for 10 cars there, but it
certainly isn't in any way that woul d conform
with the zoning code. And, especially given
that there are gates on the back of the
property. You can't drive in at all portions
of the lot.

CHAI RPERSON GRI FFI S: | think we
under stand that. You can change the gate

| ocation is you needed to. Ooviously, that's

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

298

(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

not an original gate on that back side. You
could nove. But you could do also three
paral l el or perpendicular to the property.
Right? You said it is 77.7 feet. That would
allow you 19 feet away from the property at
Its nost deep. One woul d obvi ously nove away
fromthe stairs. And then you could have one
nore on the alley side. Wth a 20-foot drive
aisle that would get you in and out.

MR GANNON: But there's not 20

feet because it's not 39 feet w de.

VR, GANNON: No. It would be
|l ength. | would need 60 feet. Two, four and
six. It doesn't matter. The question is, |
think your vi sual objective here is

under st andabl e enough, noting the difference
between three, four or ten spaces and the
viability of each of those.

| don't have any other questions
on that.

Ms. Mliler?

VI CE CHAI RPERSON M LLER: | j ust
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want to nmake sure | understand your argunent,
t hough. | understand what you're sayi ng about
how many spaces you could fit. s it your
reading of the regulation that you're not
requi red to provi de any par ki ng spaces because
none existed? O is it that you are required
to provide only as many as could fit in that
area?

MR GANNON: W think that we
understand that notw t hstandi ng the fact that
there are currently zero | egal parking spaces
that, reasonably construed, there could be
three there, and, therefore, we think that by
providing -- by proposing three spaces under
the new use that we have not destroyed
exi sting parking spaces.

And, therefore, we are -- we don't
need to create -- we're not violating 2100. 5,
whi ch i s no addi ti onal parki ng spaces shall be
requi red, because we're also not subtracting
from par ki ng spaces.

And so, you know, | don't need to
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make a fetish over the fact that there are
currently zero | egal spaces. | think that, as
the chair pointed out, the difference between
three and ten is substantial.

And, you know, we think that given
the constraints that we're working with here,
you know, we would be surprised to find that
you have to go so nuch out of your way in
order to concoct a current parking arrangenent
in order to figure out what you need to save.

And so that's -- this is how we
came up with three. And so we're not arguing
that the right nunber is zero.

BOARD MEMBER ETHERLY: Let ne
followup very quickly on Ms. MIller's point,
and | agree with the chair that | think we're
fairly closeto finishing this particular |ine
of f. But are you doing it -- under your
argunent, are you doing it just out of the
generosity and | argess of your client?

O are you doing it because you

read the zoning regs to require that if you
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can fit a legal space in there, whatever is a
limt of what you could fit, that's your
parking requirenent? It's a subtle point, but
| think it prefaces an inportant one, whichis
t o understandi ng your reading.

Is it your argunent that, hey,
we're not required to provide anything. There
I s not anyt hi ng back there now, so, hey, if we
wanted to, we could set up shop and not put
nary a parking spot and stripe back there.
But in keeping wth the spirit of the regs, we
can get three, nmaybe four, legally sized
spaces back there.

MR. GANNON:  Yes, we think -- you
know, we think under the circunstances, given
-- you know, if there is going to be a dispute
about three versus four, then, you know, I
think that the Board should consider the fact
that the real nunber nowis zero.

BOARD MEMBER ETHERLY: Ckay.

MR, GANNON: But --

BOARD MEMBER ETHERLY: Under st ood.
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MR GANNON: -- you know, we do
think that it is a good faith attenpt to
conport with the regulations and not to --

BOARD MEMBER ETHERLY: Ckay.

MR, GANNON: -- not to try to
destroy existing parking spaces.

BOARD MEMBER ETHERLY: Ckay.
Thank you.

Thank you, M. Chair.

COW SSI ONER M TTEN: | actually
have sone questions on this that are going to
be a little bit different. As you know, |
don't necessarily agree W th t he
I nterpretation about parking that the BZA has
had. |'"'m going to cone froma little bit
di fferent perspective, and just note that you
-- | believe you noted that there is a text
amendnent on which we will have a hearing that
we wll discuss whether or not that |ong-
standing interpretation will be precluded by
a clarification in the zoning ordi nance.

But just help nme wal k through ny
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vi ew of things. There was a club prior --
there was a club use of the property prior,
and let's assune that you're 100 percent
accurate, we all agree -- let's assune that we
all agree that there are no |egal parking
spaces.

And so in one sense there is a
grandfathering for the nunber of parking
spaces that would have been required for the
cl ub, which had a certificate of occupancy, |
assune. First, is the certificate of
occupancy for the club use sonething that you
can provide for the record?

MR. GANNON: | have not seen it as
of yet, and | don't know what it said. | t
woul d have been a relatively high nunber. |
think that it -- just in order to conport with
what's there, if you do the math, sone of
t hese nunbers were actually contained on the
Exhibit B that we included.

W just did it as a hypothetical

by | ooki ng at assenbly uses under the rel evant
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chart in the parking provision and counting up
t he occupant capacity in the basenent and the
first floor and saying that, according to the
square footage on those two floors, that they
coul d hold 110 occupants, and, therefore, that
woul d require 11 spaces.

COW SSI ONER M TTEN: And you're

basing that particular -- you're basing that
on which -- refer me to what you' re | ooki ng at
in --
MR GANNON: |'m sorry.
COW SSI ONER M TTEN: --  the
ordi nance when you go from use of -- as

assenbly and then the 11 spaces, if you woul d.

VR, GANNON: Under -- we have
assenbly, places of public assenbly, in the
chart under 2101.1, which for all districts
other than &4 and C5 requires one for each 10
seats of occupancy capacity.

COW SSI ONER M TTEN: Wi ch page
are you on?

MR, GANNON:. Page 21-6 --
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COM SSI ONER M TTEN:  21-6.
MR GANNON: -- of the zoning
regul ati ons.

COW SSI ONER M TTEN: Ckay. So

this is going to-- this is actually rel evant
for -- this is relevant for -- this is where
the certificate of occupancy wll cone in

handy, because if it's a certificate of
occupancy for assenbly hall, then it would
make sense that you were in that section. |f
it was for club, then you would be in a
different -- | would think you woul d be under
al | other uses.

So, you don't have to calculate

all of that right now, but if you could submt

MR, GANNON:  Under st ood.

COMW SSI ONER M TTEN: -- for the
record the certificate of occupancy, and then
we could figure out -- and if you would share
your calculation, then based on what the

certificate of occupancy says, what the
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exi sting requirenent woul d have been for that
use. So that's -- in sone interpretation,
that coul d be a grandfathering of X nunber of
spaces.

MR, GANNON: Il think | -- |
certainly understand  your poi nt about
submtting the --

COMM SSI ONER M TTEN:  Ckay.

MR, GANNON: -- Cof O

COW SSI ONER M TTEN: Do you not
understand ny -- well, just tell ne, based on
the certificate of occupancy after you get it

MR, GANNON:  Ri ght.

COMM SSI ONER M TTEN:  -- just tel
me what you believe --

MR, GANNON: How many spaces they
needed to have, whether or not they actually
had t hem

COMWM SSI ONER M TTEN: For that
use, exactly.

MR GANNON: So it could say 40.
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COW SSI ONER M TTEN:  Ri ght.

MR, GANNON: Just theoretically

speaki ng.

COWM SSI ONER M TTEN:  Ri ght .

MR, GANNON: And you want to know
I f the theoretical nunber was -- whatever the

t heoretical nunber was.

COW SSI ONER M TTEN:  Ri ght .

MR, GANNON:  Under st ood.

COW SSI ONER M TTEN: And t hen,
for determning the nunber of spaces for a
school --

MR, GANNON:  Yes.

COW SSI ONER M TTEN: -- it's
based on nunber of students and --

MR. GANNON: It's based on nunber
of teachers, actually.

COW SSI ONER M TTEN: Ckay.
Nunmber of teachers, right, okay.

MR. GANNON:  And staff nenbers.

COW SSI ONER M TTEN: And what's

t he nunmber ?
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MR, GANNON: Teachers and staff
menber s.

COW SSI ONER M TTEN:  What i s that
nunber, for --

MR. GANNON: Before the energency
text anmendnents and the --

COMM SSI ONER M TTEN:  No. Wat's
the nunber that was proposed 1in your
application to the -- to DCRA?

VR. GANNON: We assuned 15
enpl oyees. It's 12 to 15, so that would --
for two spaces for every three enpl oyees, that
woul d be a requirenent of 10 spaces.

COW SSI ONER M TTEN: Ckay. So
that's where the 10 cane from

MR. GANNON: That's where our 10
came from yes.

COW SSI ONER M TTEN:  Okay. kay.
| just need --

MR, GANNON:  And | guess probably
the 10 in the ANCs witten report | guess is

your questi on.
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COMWM SSI ONER M TTEN: Ckay. And
then, since it's not based on -- as it is in
many cases on floor area --

MR, GANNON:  Ri ght.

COW SSI ONER M TTEN: -- if it
wer e, woul d you agree W th this
Interpretation, if there were -- needed to be

an extrapol ati on based on the increased size
of the building, and let's just roughly say
you' re doubling it, would you say that hal f of
the spaces could be attributable to one part
of the building and half woul d be attri butable
to the other, if one were to neke an
I nterpretation that the i ncreased size of the
bui l ding triggered a new requirenent?

MR, GANNON: You know, | think
that's a very difficult question to address,
j ust because the regul ations don't tell us how
to map changing from one netric to another
when you' re tal king about --

COMW SSI ONER M TTEN: | know.

But, you know, you've taken on our zoning
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ordi nance, and you have -- you know, you have
gone through and it's very -- it's very
arcane, and you' ve done a great job at | ooking
through it. So I'mconfident that you could

at least cone up with a position.

MR, GANNON: |  understand what
you're saying, and | think that -- that that
sounds |i ke a reasonabl e proposal. I think

that under certain circunstances there m ght
be different ways to slice the way the
physi cal space works, because if it's done by
staff nmenbers -- the netric here is staff
nmenbers. And as you say, that's different
from square footage.

If we were expanding an office
bui | ding, we were adding a certain nunber of
square feet, and we had to figure out what the
addi ti onal spaces were -- even under your
reading -- we're |looking at 2100.6 and the
I ncreased i ntensity of use, and all of that --
we would be able to easily map what the

I ncrease is and only need to provi de parking
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spaces for the addition.
And so the question here is: how
many staff nenbers are we addi ng, when the old

cal culation wasn't based on staff nenbers?

And so --

COMM SSI ONER M TTEN: R ght. ' m
asking --

MR. GANNON:  -- | think --

COM SSI ONER M TTEN:  -- for your

I nterpretation of that particular --

MR GANNON: And | think that
given that we're essentially close to doubling
the building, that that m ght be a reasonabl e
way to figure out how many spaces to attribute
to the new use.

COMM SSI ONER M TTEN:  Ckay.

MR GANNON: | think that under
certain circunstances -- if, for exanple, the
third floor or the basenent or one of the
parts of the new space really isn't
attributable to staff in any way, nmaybe under

certai n unusual circunstances -- and the truth

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

313

s | haven't tried to figure out howit would
map under this project.

It may be -- maybe dividing it in
hal f woul dn't nake the npst sense. And, |
mean, | do think that if -- you know, if the
Zoning Commssion is anending the way to
address intensity of changes and intensity of
use, that it would help all of usintryingto
construe this, if it addressed noving fromone
metric to another.

You know, we're trying to figure
out how nmuch to attribute to the -- how nuch
I ncrease in -- how nuch to attribute to the
addition, because you only have to provide
spaces, even under Chairperson Mtten's --

COW SSI ONER M TTEN:  Ri ght.

MR. GANNON: -- interpretation for
the additional space or the additional
what ever, on the conform ng structure, on the
contributing structure.

CHAl RPERSON GRI FFI'S:  You can see

how tortured it gets when you start doing
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MR. GANNON: Yes. | nean, because
-- so, you know, it used to be an office
buil di ng. You know, in 1958, it was an office
bui | di ng.

CHAI RPERSON GRI FFI'S:  And that's a
good point to start with, because it goes back
to Ms. Mtten's original coment of asking for
the certificate of occupancy. You have sone
sort of docunentation that shows its use at
May 11, 1958, meani ng It woul d be
grandfathered for the parking requirenent on
the next day, on the 12th of 1958. s that
right?

MR GANNON: You know, that
information is not in the record right now,
except in the formof the staff report to the
Hi storic Preservation Review Board, which
generally talks about the history of the
property.

"' mnot sure they gave a year for

which the Knights of St. John and Wnen's
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Auxiliary canme in there.

CHAI RPERSON CGRI FFI'S:  Ckay.

MR. GANNON: And so they cane in
sonetime in the md to late '60s. L. P.
Stewart Brothers were the owners in the late
1950s. And there were a couple of different
uses goi ng on then.

CHAI RPERSON GRI FFI S: Let nme see
what -- what | see -- in the exhibits that
you' ve just put in, and the photographs, it's
pretty clear that this is a different
architectural typology than the rest of the
bl ock. So --

MR. GANNON: And it has been since
t he 19-teens.

CHAl RPERSON GRI FFI S: Ri ght . So
to support the fact that it was a different
use. But | would add on sone detail to what
MVs. Mtten has requested in terns of
certificate of occupancy, because just the
prior certificate of occupancy | don't think

woul d nake nmuch difference to us, If It's not
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dat ed before 1958.

MR, GANNON:  Well, but why --

CHAI RPERSON GRI FFI'S:  Because t hat
woul dn't establish the grandfathering of the
par ki ng under 2100.

COW SSI ONER M TTEN: But it does,
because if there was a certificate of
occupancy that was i ssued, evenif -- and, you
know, if it was issued in error, that's a
whol e ot her can of worns.

CHAI RPERSON CGRI FFI'S:  Ri ght.

COMWM SSI ONER M TTEN: But then,
the -- presumably, there was an associ ated
par ki ng requirenent.

CHAI RPERSON GRIFFI'S: | see. But
the fact that you could present a certificate
of occupancy woul d nean that it was properly
granted in there or the calculations would
have been done. | agree wth that. | think
any -- at any point, any of that docunentation
woul d be supportive of your case presentation.

VR,  GANNON: But now it -- sounds
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like we're talking about two different
certificates of occupancy now.

CHAl RPERSON GRI FFI'S:  No.

MR, GANNON: Because we're talking
about one --

CHAI RPERSON GRIFFI'S:  |I'm tal ki ng
about finding any of them

MR, GANNON: -- one is the
previ ous use.

CHAl RPERSON (Rl FFI S: That's
right.

MR. GANNON:  And then, the other
woul d be the use as of May 12, 1958, which
woul d be relevant to 2100.6. But the thing
that would be relevant to 2100.5 is the fact
that it's a contributing structure, which is
not --

CHAl RPERSON GRI FFI'S: Yes.

MR GANNON: -- to May 12, 1958.

CHAI RPERSON GRI FFI'S: Wl |, we can
get into the argunents of 2100.5 and .6,

because |I've done it all too many tines. But
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MR, GANNON: | could provide you

with transcripts, if you want to read them

COW SSI ONER M TTEN: W'l just

all waive -- renmenber what | said?

And t hat

will be the argunment. But | think that it's

i nportant, to the extent that you're relying

on a prior wuse, for sonme grandfathering

elenment that it was legal. And the way you

establish that is a certificate of occupancy.

So --

CHAI RPERSON GRI FFI'S:  Right. And

| agree with that. | think it's actually

I nportant to establish that, rather than,

frankly, it's conjecture and it well my be

correct. But at this point, we'd need that.

Ckay. What else do we need to

know on the parking? O her
questions, clarifications?

(No response.)

Let's nove ahead.

MR GANNON: So we think
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know, as we've described in our brief, those
are the primary two i ssues that we raised. W
think that the energency text anmendnents are
| argely irrelevant to the case, because they
did not anmend these two provisions of the
zoni ng code. CObviously, as Chairperson Mtten
poi nted out, and as the brief makes clear, we
have concerns about aspects of the rul emaki ng.

And we do think that right now the
energency text anmendnents have | apsed. As of
| ast Friday, the 0606 rulenmaking that the
Zoning Conm ssion voted on at the end of
Sept enber has still not been published in the
D.C. Register, so we're not sure whether it
w || becone final on the day of publication or
at sone point after that.

But we think that that's largely
irrelevant to the decision the Board has to
make in this particular appeal, because we
think that whether or not the energency text
anendnents were in place that it should not

have qualns about treating public charter
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As t he Zoni ng Conmm ssi on
recogni zed in the course of the rul emaking,
Congress has mandated that the District of
Col unbia treat charter schools the sane as
public schools. There is a reason why there
are nore than 50 charter schools, public
charter schools in the District, and the BZA
has not had to decide any special exception
proceedings in order to allowthemto operate
as public charter schools, even though, you
know, that -- they're not private schools.

And so, you know, we think that

unl ess you want to hear nore about that, |

don't -- | don't really want to bel abor that.
And | think that wunless you have further
questi ons, [0 wait to see what the

I ntervenors and the Zoni ng Adm ni strator have

to say.

COMM SSI ONER M TTEN:  Coul d | j ust
make a comment on that one -- on the |ast
point, which is that | just do want to
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brought -- you know, one of the things that
came to our attention in the enmergency
rul emaking was the fact that the specific
| anguage of the ordi nance precluded charter
school s frombei ng consi dered public schools.
And one of the key elenents of the energency
was to include charter schools within the
definition of public school.

MR GANNON: e certainly
understand that, and we think that that -- we
think that that rationale for an energency
makes sense to us in a way that tal ks about
changing the |ot size and ot area
requi renents, we have not seen a simlar
expl anati on of why that was as --

COM SSI ONER M TTEN:  Yes, | don't

want to debate it. | don't want to get into
the --
MR, GANNON: | understand that.
COW SSI ONER M TTEN: -- because

you were suggesting that --
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MR, GANNON: | take your point. |
agree with you.

COW SSIONER M TTEN: Ckay.
Thanks.

CHAl RPERSON GRI FFI S: Very well.
Anyt hing el se? Questions, clarifications?

(No response.)

Let's nove ahead.

While they're getting set up, you
weren't <calling any wtnesses, Is that
correct?

MR. GANNON: That's correct.

CHAI RPERSON GRI FFI'S:  Okay. Very

well. We're ready. Just touch the base of
that mke and turn it on. Perfect. Thank
you.

MR,  LONG Good afternoon. \%Y
name is Sinclair Long. | amcounsel for the
Ofice of the Zoning Adm nistrator. And I'm
acconpanied -- or | acconpany M. Bill Crews,
the Zoning Adm nistrator. M. Cews wll

present the argunents on behalf of the Ofice
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MR CREWS: Thank you, M.
Chai rman, and nenbers of the Board. It is
al ways a pl easure to be here. |n defending ny
actions, | wuld provide the follow ng

testinony -- that building permts nust conply
with the zoning regulations in effect on the
date the permt is issued, or, as in this
case, on the date the decision is made to deny
t he application.
| mght, just as an aside before

get much further in, issue what | think m ght
be a correction in the agenda where it talks

about a proposed addition to an existing

public charter school. And just to nmake it
clear -- and | don't think there is any
m sunderstanding -- but the school is not

existing at this location at this tine.
CHAl RPERSON R FFI S: Correction
to our agenda? Is that what you're sayi ng?
MR CREWS:  Yes.

CHAI RPERSON GRI FFI'S:  Yes. Ckay.
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MR CREWS: The application by
Appl e Tree was fil ed on February 9, 2006. The
Zoni ng Conmm ssi on adopted the energency text
anendnent on February 13, 2006, just four days
| ater, well before a routine tinme that a
zoning review would be nade. An initial
review of the plans was nade on March 11th,
and the decision letter was dated April 28,
2006, while the energency text anmendnent was
in effect.

| think we've also realized that
the validity of the Zoni ng Conm ssion's action
on adopting the energency text anendnent is
not within the BZA's jurisdiction; only ny
actionis. Under the text amendnment in effect
on April 28, 2006, a public school in an R4
residential district required alot size of at
| east 9,000 square feet and a lot width of 120
feet, neither of which did the applicant have.

The applicant -- or the appellant,
excuse ne, mstakenly clains, |I believe, that

Section 401.1 would allow this pre-1958
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buil ding to be grandfathered in for any use.
But before | get to that argunment, |I'd also
take up their argunent that Section 401.1
allows an existing ot with |l ess than the | ot
area or wdth required to be replaced or
enlarged, if it conplies wth all other
provisions of this title.

And we've -- in the discussion of
the parking just now, | believe the appellant
has admtted that they do not conply with the
requi red parking for the existing use. So, in
effect, they would not be able to use 401.1 to
be grandfathered in for the | ot size.

They basically are saying that the
-- they argue that 2100.5 doesn't require any

nore additional parking, but there should be

parking -- should have been parking for the
current use. And as |I'll get to the parking,
"1l show you where | think the existing
parking is.

CHAl RPERSON @RI FFI S Let e

understand you. So in your review of this,
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because it was obviously well before his
argunents, you |ooked at 401.1 and said this
can't be pertinent here, because it doesn't
conply with the parking requirenent.

MR CREWG: No. " m just saying
that that's what they were stating right now.
| look at it alittle bit differently interns
of whether or not the 401.1 actually applies
for this particular use. But they were saying
that they conplied with every ot her provi sion,
so that they would qualify under 401.1. But
they've admtted that they were not conpli ant
w th the parking.

CHAI RPERSON GRI FFI'S:  Okay. But
guess --

MR CREWG: Not the additional
parking based on the new use or the new
addi tion, but the existing parking. They're
saying there was no parking there.

CHAI RPERSON CGRI FFI'S:  Ri ght.

MR CREWE: So they weren't

conpliant wth the parking.
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VI CE CHAI RPERSON M LLER: | don't
get that. "' m sorry. How are they not in
conpliance with the parking? If they're

saying they were in a conform ng structure,
they were required to have nore parking, why
woul dn't they be in conpliance, pursuant to
2100. 57

MR, CREWS: |If you would grant ne
a consultation. 21.5 affects the provision of
addi ti onal parking or new parKking.

VI CE CHAI RPERSON M LLER: What
provi sion were they out of conpliance wth?
What parking provision were they not in
conpliance with, then?

MR CREWS: Well, we -- actually,
| think under the private club, they -- and
the square footage, | figured out that they
shoul d have seven parki ng spaces, and they're
claimng that they do not have seven. And
al so, |'ve been suffering froma severe head
cold, and | need to have a little drink of

wat er .
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CHAI RPERSON GRI FFI' S:  Yes, pl ease.

Go ahead. And | don't see any reason why M.

Parker can't testify. | nean, he's got -- are
you calling himas a witness? | nean --
MR CREWS: Well, let ne call him

as a wtness to explain this, yes.

MR, PARKER: It was our
under standi ng that this project would have --
woul d have had a requirenent of 10 spaces, |
believe, for 1its previous use. It was
grandf at hered, because it was built before
1958. But it was still non-conformng for
par ki ng.

And 2100.5 woul d exenpt them from
provi ding new parking for a new use under --
whet her 1t does or not, but it only affects
the new parking that would be required by a
change of use or an addition. It doesn't make
them conforming for the previous parking
requi renent.

CHAI RPERSON GRI FFI'S: I nteresting.

I f you woul dn't m nd stating your nanme for the
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record.

MR PARKER Sorry. Travis
Par ker .

CHAl RPERSON @RI FFI S: And the
capacity in which you're here today?

MR. PARKER: As a witness for M.
Bill Crews.

CHAl RPERSON @RI FFI S: And how
woul d you have know edge or be a witness for
the Zoning Adm nistrator on this particular
proj ect ?

MR, PARKER | was involved with
himin reviewing this project.

CHAl RPERSON @RI FFI S: In this
particul ar project?

MR, PARKER  Yes.

CHAl RPERSON GRI FFI S: Ckay. So
|l et me ask you, then, if sonething is deened
grandfathered, neaning it is incorporated as
a non-conform ng because of the adoption of
the zoning regul ations, isn't that established

in the fact that it is conformng to the
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zoni ng regul ati ons?

If you read 2100.1, all buildings
and structures erected from May 12, 1958, on
have to provide the parking. Those before
don't. | understand it's not conformng to
today, but doesn't that inplicitly and
directly say that that conformty is a -- non-
conformng is conformty?

MR PARKER: No nore so than if
the building were built at 80 percent |ot
occupancy before 1958. It would still be non-
conform ng for | ot occupancy, and, therefore,
woul d not fall under 401.1. It would be --

CHAl RPERSON GRI FFI S | totally
agree. And there aren't four other sections
I nthe regul ations that specifically deal with
that condition, as there are in the parking.

What ' s your question?

VI CE CHAI RPERSON M LLER: No, |
wanted to interject that 401.1 doesn't state
that it conforns with all other provisions of

the title. It said that it conplies wth al
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other provisions of the title, and | think
there's a difference between being a non-
conform ng structure or property and conpl yi ng
with the provisions of the title. | think
there's a distinction there.

MR. PARKER So you're saying it
conplies wth the parking because it was built
before 1958, in the sane way that it would
conply with the | ot occupancy because it was
built before 1958?

VI CE CHAI RPERSON M LLER: ' m not
making a statenment. |'mraising a question.
But to ne, they have different neani ngs, and
| guess |I'mraising the question that if you
have a regul ati on t hat al | ows for
gr andf at hering, or whatever, then -- and it's
in conpliance wth that regulation, then it
seens to ne that, yes, perhaps it may be in
conpliance wth the provisions of this title.

COW SSI ONER M TTEN: | think
there's an inportant |egal distinction here,

and there nmay be layers of it that | can't
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even express. But | think the threshold
guestionis: was it legally non-conformng or
not ?

Because if it doesn't have a
certificate of occupancy, if it never had a
certificate of occupancy for the club -- and
| don't know if you have the certificate of
occupancy, M. Crews, to submt for the record
-- but if that wasn't a legal use, then it's
not legally non-conformng as to the club use
for anyt hi ng.

So I think that -- so | think we
need to figure out legally non-conformng
versus just non-conform ng, because nothing
could be grandfathered if it wasn't legal. So
| think we need to explore that.

And then, | think it's also a
| egal matter as to what Ms. M I | er was asking
about, which is, what does "conplies with all
other provisions of this title" nmean? Does
t hat nean that there's no |egal non-

conformty, or does a l|legal non-conformty
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And | think that's sonething that
we' || probably have to get briefs on, because
it's a -- it my end up being the pivota
I ssue in the anal ysis.

VI CE CHAI RPERSON M LLER: | just
al so want to add specifically, though, if the
Zoning Adm nistrator determned that 401.1
didn'"t conply -- didn't apply because the
appel | ant here was out of conpliance with the
provision of this title, I guess | would ask,
which provision was the appellant out of
conpliance wth? And | guess the Zoning
Adm ni strator said with respect to parking, so
| guess | would, then, say, well, which
par ki ng provi si on were you | ooki ng at, that he
was out of conpliance with?

MR, CREWS: |'mlooking at this as
as a private club, which -- not the assenbly
list in 2100, but the "all other uses," and
based on the square footage of the building

t hat there were seven par ki ng spaces requi r ed.
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It's about 4,200 square feet and 600 square
feet requires one parking space each.

COW SSI ONER M TTEN: M. Cews,
do you have a certificate of occupancy for the
cl ub?

MR CREWG: | have a copy of a
1969 certificate of occupancy that -- but I'm
not prepared to submt it into evidence until
| am abl e to doubl echeck and nmake sure there
Isn't sonmething nore recent. But that January
29, 1969, certificate of occupancy grants to
the Knights of St. John and the Ladies
Auxiliary the use all and basenent on the lots
at 138 12th Street, N E., for the purpose of
Fraternal Oder Knights of St. John and
of fices.

And, again, as we have di scussed,
that there has not always been the correct
application of putting down a use of the --
using a term of the zoning regs on the
certificate of occupancy. But | -- ny

Interpretation of that would be a private
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CHAl RPERSON GRI FFI S: I think we
shoul d have that in. |t doesn't preclude you
from searchi ng further back.

COW SSI ONER M TTEN: | think we
may have broken your stride there as you were
maki ng your presentation. | think you were
going to -- | thought you perhaps were going
to deal wth the issue, notw thstanding the
parking issue, the validity of -- or the
applicability of 401. 1.

MR, CREWS: Exactly. 1'Il --

COW SSI ONER M TTEN: Ckay.
Because |'mdying to hear that part.

MR CREWS: Ckay. Wwell, again, |
bel i eve that applicant m stakenly clains that
401.1 allows this pre-1958 building to be
grandfathered in for any use. | believe this
Is an overly broad interpretation of this
section and contrary to the required
I nterpretation of the regul ations.

As we have noted before, and as in
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previ ous Board orders, that Section 401 and
I ts conpani on grandfather Section 401.2 were
I ncluded in the regulations when the m ni num
| ot di mensions were added in order to afford
protection against the application of the
m ni mum | ot di rensions when no other
protection was avai |l abl e to smal | er,
preexisting | ots.

However, this lot is only non-
conformng for certain uses, not all, and
Section 401.1 should not be applied for this
particul ar use. This 1ot is not non-
conformng for the all owabl e uses such as two
rowhouses, two flats, or a conversion to an
apartnent building of four units, based upon
the I ot size and provisions of Section 401. 3,
t hereby negating the need for the "no other
protection avail able" protection of 401.1.

And if we read, as we've talked
about before, reading the regulations intheir
entirety, if | could direct you to Section

101.1 that states that the interpretati on and
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application, the provisions of this title,
shall be held to be the m ni mum requirenents
adopted for the pronotion of public health,
safety, nor al s, conveni ence, or der,
prosperity, and general welfare, to provide
adequate light and air, to prevent undue
concentration of popul ation and overcrowdi ng
of land, and to provide distribution of
popul ati on, busi ness, and i ndustry, and use of
land that wll tend to create conditions
favorable to transportation, protection of
property, civic activity, and recreational,
educational, and cultural opportunities, and
that wll tend to further econony and
efficiency in the supply of public services.

The Zoni ng Conm ssion determ ned
that to further pronote these goals, the
energency text anmendnent was needed. The
Zoning Conmm ssion recognized the need to
clarify that public charter schools are public
school s, and the need to provi de adequate | ot

size and wdth for a public school to operate
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In ways that are consistent with the intent
and goals of the zoning regul ati ons.

And |, again, nmention that the
correctness of the Zoning Conm ssion's action
I's not properly before us today in this forum
But what 1is in front of us is the
Interpretati on made by nyself that the text
anendnent did apply for the proposed new use
of this property as a public school, that the
Zoni ng Conm ssion adopted the anmendnent to
further the goals of Section 101, and that the
hold that Section 401.1 allows any use for
every undersized lot is contrary to the i ntent
and stated purposes of the regul ation.

The applicant is not barred from
using their property for any nunber of uses
requiring less than 36-foot width of |ot or
| ess than 4,230 square feet of lot. Again,
this is an adequate size for two rowhouses,
two flats, or a conversion of the existing
buil ding into four apartnents.

I believe to hol d ot herw se
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creates a stunning in-run around the i ntent of
t he regul ati ons.

The appel | ant also claine a
m st ake was made in rejecting the application,
because adequat e par ki ng was not provi ded, and
clains that Section 2100.5 bars any addi ti onal
parking from being required. Appellant had
al so included past BZA cases indicating the
BZA's interpretation of 2100.5, not requiring
addi ti onal parking even for additions to new
uses to historic buildings.

And | note that BZA Case 17459
specifically referred to nyself as the current
Zoning Admnistrator, and | note that that
argunent in that case was May 2nd, and that
the order was dated July of this year, both
com ng after | nmade the decision in this case.

As 1've said before, | always
appreciate the Board's authority toclarify ny
t ask. However, | find nothing in the cases
cited by the appellant to indicate that 2100.5

allows existing parking to be reduced,
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contrary to Section 2100.10. And, again, |
believe that the appellant has agreed that
exi sting parking could not be reduced.

The current or imedi ate past use
was a private club, which parking requirenents
wer e seven, as we nentioned before. And while
the buil ding pre-dates 1958, and is historic,
It al so provides parking. Even the appell ant
has provided you wth pictures of an asphalt
back -- rear yard. Al nost the entire rear
yard is paved for parking. My estimate is
that there are six spaces -- six spaces are
currently existing -- although |acking the
needed stri pi ng.

And it seenms clear to ne that
Section 2100 -- | guess it's clear to everyone
-- does not allow the appellant to sinply
i gnore the existing parking stations, even
though they may be in violation of not
mai ntai ning the striping. And 1'd like to
I ntroduce into evidence ny drawi ng of the --

what | believe woul d be the existing parKking.
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BOARD MEMBER ETHERLY: If | coul d,
M. Chair, I'll junp in and throw a question
out as | did. Wen the other drawi ng was ki nd
of getting tossed about, we're about to have
the battle of the draw ngs. And hopeful Iy
this is a question, M. Crews, that's a | ead-
in for where you're heading, because | don't
want to upset your flow, as Ms. Mtten
I ndi cat ed.

But perhaps what |'m getting a
little caught up on now is so -- sOo what
establishes what the relevant parking |evel
shoul d be for the property. On one end of the
spectrum we have an office use that was at
sone point in existence, and that was 10
spaces, dependi ng on who you |listened to. But
let's say for the sake of discussionit was 10
spaces.

You're going to give us a little
bit of an indication of how you get to six or
maybe seven-i sh. But where in the zoning

regul ations does -- |1'm just confused on,
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well, how do you sel ect which nunber it is?
Whi ch regulation or what part of that chart
allows you, as the Zoning Adm nistrator, to
sort out, you know, which one of those nunbers
-- it sounds li ke there's just a lot of wggle
room there that I'm trying to work ny way
t hr ough.

MR, CREWS:  Well, |I'm not sure |

qui te understand your question, other than

that in the chart, if it's -- if it's clearly
covered wunder the -- under a certain
provision, like office use, then you would

followthat. And | think what we have here is
a question of a private club being the nost
| mredi ate prior use, since it's -- you know,
ri ght now, Apple Tree has bought the thing and
the club is not there anynore. But that was
t he nost i medi ate one.

And, you know, we talked about
whether it was assenbly, and | don't think --
| don't believe it's an assenbly, and so there

isn't an actual -- the term "private club"
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doesn't actually show up in the chart in
Chapter 21. And so I'mgoing with the catch-
all phrase at the end of all other uses, all
districts, one for every 600 square foot of
gross floor area and seller floor area.

BOARD MEMBER ETHERLY: Ckay. That
answers my question.

MR. CREWS: Was that your
questi on?

BOARD MEMBER ETHERLY: Yes.

MR, CREWS: Ckay, good.

BOARD MEMBER ETHERLY: Thank you.

MR CREWE: | wasn't sure if it
was nore difficult or not than that.

What |'ve provided with you are
four sheets that -- the first one being a
graphi c representation of the | ocal e based on
the District of Colunbia Ofice of Chief
Technol ogy O ficers, Geographic Information
System known as CITRICS, show ng you the --
basically, this is giving you that portion of

t hat square. |"ve got an arrow pointing to
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the rear yard of 138 12th Street, N E

The format of this particular
slide shows paved area in this grayish color
that is the alley going vertically down, and
then also showing the pavenent in the rear
yard of 138 12th Street. |Imrediately behind
that is a 2005 aerial photo of the property,
al so showi ng the paved back yard -- rear yard
of the property. This darker area here is the
shadow from t he nei ghboring building, and so
-- and I'm sure for nost of you that's not
very clear, but --

CHAl RPERSON GRI FFI S: I think we
get what you're trying to --

MR CREWG: And then, the third
sheet is a picture | took this norning of the
property fromthe alley show ng the asphalt
and showing the gate to the left allowng
access to the rear yard. And then, finally is
a conceptual drawing that | have created from
an enl argenent of the first sheet show ng the

pl aces for potential for six spaces. This is
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not to scale, but I do have this grid paper --

CHAl RPERSON GRI FFI S: Ckay. I
t hi nk we can believe you on this. W knowthe
conventional requirenents for the space. Let

me ask you a couple of quick questions on

this.

MR, CREWS:  Sure.

CHAI RPERSON Rl FFI S: First of
all, is this the analysis you did in terns of

reviewing for permt requirenments and
sufficiency on the subm ssions, or is this
presented for today?

MR, CREWS: This is presented for
today to show the anal ysis done, why | believe
that they required nore parking spaces than
they were --

CHAI RPERSON GRI FFI S: Sur e. And
that's helpful, that's understandable. So
this would be standard for you in review ng
this in terns of the conpliance of this
proposed permt in addition to this existing

structure, for you to go through and cal cul ate
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t he parking that coul d have been there.

MR CREWS: R ght. And thisis --
and | think the intervenors wll have a
W tness that will testify that there was --
has been actual parking. This has been used
for parking --

CHAI RPERSON GRI FFI'S: D d you tal k
to them when you were review ng your -- the
permt that was before you?

MR CREWS: No. | just assuned
t hat t here was parki ng, because it | ooked |ike
It was -- you know, it had a gate and --

CHAI RPERSON CGRI FFI'S:  And then --

MR, CREWS: -- you know, at that
poi nt .

CHAl RPERSON GRI FFI S: -- and |
don't take issue, and | don't think we need to
mention it, because | think we're very
famliar wwth it, but I do have one question
on the specificity of this graph. Thi s
doesn't -- the one parallel or perpendicul ar

to the property doesn't take into accordance
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the stairs that drop down into that. Wuld
that nove into the difficulty of accessing to
t he angl ed par ki ng?

MR. CREWS: No. | think that that
woul d be -- that would potentially call into
question the sixth space, whether or not that
woul d actually fit there because of the stairs
com ng down there.

CHAI RPERSON CGRI FFI'S:  Ckay.

MR CREWS: It's possible you can
flipit over. This is actually only using 72
feet, and you could potentially -- |
apol ogi ze, because | didn't take into account
the staircase -- but you could potentially
flip it over.

CHAI RPERSON GRI FFI'S:  So you coul d
mrror that --

MR, CREWS: Right.

CHAI RPERSON GRIFFI'S:  -- with the
ot her access down here.

MR, CREWS: Right.

CHAI RPERSON GRI FFI'S:  And is that
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standard for you also to do, to kind of
redesi gn? As we know where the gate and
access is in the rear portion of this, would
that be also what you would do in order to
calculate what is the grandfathered parking

spaces of a permt subm ssion?

MR CREWS: Well, | think sort of
-- in order to try and figure out, | nean,
this S systemis -- is really a great tool

now t hat we have this ability to actually | ook
at what's there as opposed to what the
applicant brings to the application.

CHAI RPERSON GRI FFI'S:  Okay. But
guess I|'mtrying to get the | evel of what your
under st andi ng was, because | don't -- | don't
disagree with -- | fully wunderstand your
statenent saying you | ooked at the existing
condition and saw there was availability for
the provision of parking. So there was an
assunption on your point that, |ook, there's
par ki ng that has been provi ded.

MR, CREWS: Right.

NEAL R. GROSS

COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

348

(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

349

CHAl RPERSON CRI FFI S: W don't
guestion that. But | just now wonder how far
you go into that, or how far we should revi ew
In terns of what -- your decision and what it
was based on, in terns of your conjecture of
how many they actually coul d provide.

MR, CREWS: Well, | --

CHAI RPERSON R FFI S: | guess
asking it a different way, I'm-- asking it a
different way, what significance actually is
this to us in | ooking at this appeal ?

MR, CREWS: Well, ny basic thought
Is is that it supports the fact that we were
not contrary to 2100.5 in saying that -- in
di sagreeing with the Board's interpretation,
but that there were, in fact, existing parking
t hat shoul d not be reduced to the three that
t he applicant has asked.

CHAl RPERSON GRI FFI S: Ckay. Al
right.

MR CREWS: O was provided.

CHAI RPERSON GRI FFI S: That's an
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excellent point. So l'mwth you there. Wen
you were reviewing this, it was very clear to
you that a reduction of parking was not
al l oned. When you reviewed this, what was t he
nunber that you set on?

MR CREWS: Well, | think it was
five, and then |'ve added the sixth one. But
| think that's the mstake, so | would go with
the -- with five.

CHAI RPERSON GRI FFI'S:  Ckay. \What
el se?

COW SSI ONER M TTEN: Can | just
ask a question on that point? Is it -- |
I magi ne that you see a lot of applications
where, especially in the environnent we have
now, where there's a ot of conversions and a
| ot of new construction or additions where you
have to -- you basically have to interpol ate
t he nunber of spaces, because peopl e haven't
ei ther maintained the parking or maybe they
haven't used their rear yard for parking, but

now they're intensifying it. And how do you
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routinely handl e that issue? Do you have to
make those interpretations routinely?

MR, CREWS: Yes, we do. And the
-- part of it is looking at pictures to see if
there are actually cars there fromthe aeria
photos at various years. We have 2005 and
2003 right now that are very accessible. W
sonetinmes ask them to bring in their own
phot os.

In this particul ar case, there was
information from the neighbors and other
concerned people and tal king about this that
the rear yard was used for parking. And so,
then, that's what, you know, we | ooked at in
terms of figuring out, you know, are they
going to be -- you know, is it being used for
parking or not? The asphalt is a pretty big
gi veaway on this.

Last week we were here talking
about a rear yard and whet her or not there was
a parking space available there. And while

there was 20 feet there, so that there could
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have been a parking space, there was no
evidence that there was an -- that it was
actual ly used as parking, and so | di scounted
the fact that that had been a parking space.

But in this case with the asphalt
pavenent, it definitely | ooked |ike that, and
I nformation from neighbors and just that
because of the concerns of this particul ar use
and t he correspondence that | got and comrents
that | got from neighbors and the ANC
Conmi ssioner at the tinme, that it was used as
par ki ng.

COW SSI ONER M TTEN: Ckay. So
for you it's inportant, the actual use of a
yard like that is inportant. And then, |
guess in this case, since we don't have the
striping, did you find that the prior user
sought to maxim ze the nunber of cars that
they could get on the lot?

MR CREWS: Well, that's ny
understanding i s that, again, the -- you know,

the actual use of a flat open space versus how
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it's striped can vary greatly. And with a
private club where the people are all there at
the same tine you coul d stack park back there,
and, you know -- or, you know, park in the
aisle, you know, a variety of different ways
of actually in reality putting cars there
versus what |'ve tried to draw in terns of
what the requirenents are for the 9 by 19, and
at this angl ed parking the 17-foot w de ai sl e.

COW SSI ONER M TTEN: Ri ght . [ ''m
just trying to nake the connection between --
or to choose between -- we have one draw ng
that shows it could have been three, and then
we have anot her. But if you're |ooking at,
okay, what was past practice, it matters to
you what past practice was --

MR, CREWS: Right.

COW SSI ONER M TTEN: --  they
parked. And the past practice was they would
seek to maxim ze the nunber of spaces. You
can only count |egal spaces. | f they had

sought to maxi m ze t he nunber of | egal spaces,
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then it's however many one can draw on a
drawi ng, and they would be the right size and
have the right kind of accessibility.

MR, CREWS: Right.

COW SSI ONER M TTEN: s that
right?

MR, CREWS:  Yes.

VICE CHAI RPERSON M LLER M.
Crews, |, for one, amhaving trouble fol |l ow ng
how you're determning -- it sounds |ike they

were not in conpliance with the parking
requirenent. And it sounds to ne like you
said, okay, the last wuse that they were
aut hori zed for was a private club. And then,
you | ooked at a 2100 schedul e and went to the
al | other uses.

Ckay. But we're dealing with a
hi storic building, correct? And, therefore --
and we don't have the «certificate of
occupancy, so we don't know whether or not
they were credited for any spaces, whether or

not they were grandfathered, whether or not
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any parking was really required for them
Isn't that correct? Are you just conjecturing
because there was an open space, and based on
anecdotal history sonme cars parked there? Do
you then pick a nunber and that's the nunber,
i f they don't neet, they're out of conpliance?

MR CREWS: Vell, I'mtrying to
assune that people are -- attenpt to be in
conpliance, and so that if they had and were
usi ng parking, that they were -- that that was
par ki ng that was part of the requirenent.

But the real problem in your
question is whether or not the certificate of
occupancy i ndi cates anything about avail abl e
par ki ng or required parking, and | just don't
have any confidence that in the past that that
type of detail was articulated on certificate
of occupancies with any degree of consi stency
or accuracy.

As | say, the <copy of the
certificate of occupancy | have here says

not hi ng about parking. So that doesn't tell
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me that they didn't require parking or that
they did have parking. Just because of ny
experience in the inprecision of how
certificate of occupancies have been filled
out .

VI CE CHAI RPERSON M LLER: Yes, |
under st and. | hear what you're saying, but
then it sounds to ne like you're naeking a
determ nation that they're out of conpliance,
because you're | ooking at an open space and
figuring they can fit sone cars there, and
that just doesn't seemto ne like a fair or
fully reasoned way to determ ne that soneone
I's out of conpliance.

MR. CREWG: Wl |, It's ny
under standi ng that the space was being used
for parking, and so, therefore, it would be ny
Interpretation of -- because parking is a
val uable commodity, especially in this
particular nei ghborhood, that off-street
parking, if it's being used for parking,

shoul d conti nue to be used for parking rather
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than relying on, you know, conjecture that --
or an argunent that it was -- well, it was
exi sting before 1958, so it gets grandfat hered
in for all of those spots that it would have
requi red.

If parking is being wused for
par ki ng, we should count it, and we should
mai ntain it, because the parking is so -- so
critical to the intent of the zoning.

VI CE CHAI RPERSON M LLER Ckay.
Let nme ask you this, then. This particular
appel lant | assune has the building now as
vacant, it's not being operated as a cl ub.

MR CREWS:  Yes.

VI CE CHAI RPERSON M LLER: ls it
out of conpliance now because it doesn't have

t he seven or whatever parking spaces?

MR CREWS: Well, you know, I
think we're in a period of transition. I'ma
bit flexible in saying that, well, you know,

the nost current previous use was a club,

requi red seven parking spaces, there are five

NEAL R. GROSS

COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

357

(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

358

or six that are available, and that those
shoul d be mai nt ai ned.

They would get «credit as a
grandfather for the one or two spaces that
aren't there, and nmaybe never were there
| egal | y, and that under your interpretation of
2100.5 they don't need to provide the
addi ti onal three spaces to cone up to the 10
for their proposed use as a school.

So that, you know, the bottomline
still isis that there are five or six spaces
avai |l abl e and that have been used for parking
and that should remain wunder 2100.10 for
par ki ng.

VI CE CHAl RPERSON M LLER  Ckay. |
don't want to bel abor this, but | just want --
| want -- | need to get this. So if you're
saying that there were five or six spaces that
were used by the previous owner of the club,
how do we really know that there were -- they
used five or six spaces? |Is it just because

you say that they fit? | nean, we aren't --
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again, we don't have proof in a certificate of
occupancy. W don't -- | think there's a
di sagreenent as to how nmany spaces --

CHAI RPERSON GRI FFI' S: The physi cal
| ayout doesn't support this design that's
bei ng purported to count the parking. And
there's a fence in back. You can't park these
two. | think your question is excellent.

VI CE CHAI RPERSON M LLER  Ckay.

CHAI RPERSON (RI FFI'S: How are you
establishing -- it's the sanme question we've
asked now several tines, but how are you

establishing what is the existing parking

which can't be reduced? Because you're
talking a lot about use, which I think we
fully understand and support. |If sonethingis

bei ng used, we need to obviously not renove it
fromnore -- fromconformty or nove it even
further away fromconformty.

But, so | can follow you until |
| ook at your diagram when you start saying,

wel | , seven par ki ng spaces shoul d be provi ded,
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because they are maxi m zing the parking in the
rear; |look at their use.

Well, if we look at their use,
then we need to look at how it's used. And
then, we go to we can only count those that
are conformng to the regulations. Wl |,
you've taken down their fence and even
purported to renove the entire back encl osure
toflip the parking to make it -- to maxi m ze
It even nore.

| understand that, but there's a
di sconnect between, then, howdo you establish
what the existing parking is? And | think
that's your question.

MR CREWE: Yes. Well, again, |
was trying to conjecture a way of fitting in
spaces wusing all of the current. My
under standi ng fromthe way t he cl ub wor ked was
that they stack parked, and so they used the
gate and then just parked one behi nd anot her.
And when they all got ready to | eave, they all

got in their cars and backed out and left.
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And so I'mtrying again to figure
out based on that space being used for
par ki ng, how many spaces could be legally
created there? It woul d necessitate changi ng
t he fence.

CHAl RPERSON GRI FFI'S:  kay. Good.
But this diagram that you showed us does
necessitate changing the fence.

MR CREWS: Yes.

CHAl RPERSON GRI FFI'S: Okay. Last
guestion to follow up on M. Mller's
guestion. Were -- all right. Wat else?

MR, CREWS:  Well, | just want to
summari ze, then. The validity of the Zoning
Conmi ssion action is not before the Board
today. Section 401.1 when read i n the context
of Section 101.1 and previous BZA rulings
provi des protection when no other protection
Is available for these smaller |ots.

But here the ot is conform ng for
single-famly row dwellings, for flats, and

for apartnents. And so that protection of

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

401.1 i s not needed, and the applicant shoul d
be held to the new text anmendnent, because of
the inpacts of schools as determ ned by the
Zoni ng Comm ssi on.

And, again, on the parking, that
not 2100.5, but 2100.10, should apply to
maintain the existing five to six potenti al
par ki ng spaces, and that the appeal should be
deni ed.

Thank you.

CHAI RPERSON GRI FFI S: Excel | ent .
Thank you very nuch.

Questions?

COW SSIONER M TTEN: I had
anot her question for M. Crews, on your

i nterpretation of 401.1 and 401.2 as the --

except when no other -- you know, the sort of
relief of last resort. 1Is there anything el se
that you referred to to -- in nmaking your

I nterpretation of those sections? | nean, did
you go back into prior iterations of the

ordi nance to see how it was worded? And did
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It evolve in a certain way? O are you just
really just reading the zoning ordinance
itself and taking it as a whol e?

MR CREWS: Well, I'mtaking it as
awhole. | really, quite frankly, didn't have
time to do that type of exhaustive research on
this or any particular case | guess that |
review. But | think that it -- it was greatly
I nfl uenced by, in |ooking at this and nmaki ng
sure that -- that it would not apply because
of the intent of the Zoning Comm ssion in
adopti ng t he energency text anendnent, that it
-- you know, that was -- there was a need to
I ncl ude charter school s as public schools, and
the Zoning Commission | think in its w sdom
realized that school s i n nei ghborhoods create
| npacts and requi re various | ot di nensions and
wi dt hs.

And in | ooking at this, in |ooking
at 401.1, that -- and previ ous BZA cases where
It isis -- tal ks about the protection of | ast

resort, that this particular parcel is usable
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for the uses | nentioned, and that it was --
It was inportant to apply the energency text
amendnent to this particul ar proposed new use.

COMM SSI ONER M TTEN:  Thank you.

VI CE CHAI RPERSON M LLER M.
Crews, in your interpretation of 401.1, are
you reading an additional exception into
401. 1, other than the beginning phrase that
says "except as provided in Chapters 20
through 25 of this title"?

MR, CREWS: | don't believe so.

VI CE CHAI RPERSON M LLER: Wl |,
are you accepting the provision related to
public schools fromthe application of 401.17?

MR CREWS: | think for this --
for the particul ar use, yes, that because this
was a public school and because the Zoning
Comm ssion had adopted the energency text
amendnent that the intent of the Zoning
Comm ssion was to require public schools to be
| ocated on lots of mninum size, and that it

was then i ncunbent upon ne to carry out their
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I ntent as the Zoning Adm ni strator.

VI CE CHAI RPERSON M LLER: Yes, |
under stand what you're saying in general. |
was j ust posing the question as one for, you
know, statutory construction. It sounded |ike
you were reading in -- it sounds |ike still
you' re reading in anot her exception there.

And al so, |ooking at the Zoning
Comm ssi on order, they added a new section in
401. They added |i ke 401.8, but they didn't
nodi fy 401.1. And I'mjust wondering, when we
| ooked at 401.1 in conjunction with 401.3 and
previ ous cases, we applied the sane reasoni ng
regardl ess of what the nunbers were, whatever
the mninmuml ot area -- "nunbers" neani ng what
was attributed for m ninuml ot area or m ni num
wi dt h.

MR CREWS: |'mnot quite sure |'m
foll ow ng you, but --

VI CE CHAI RPERSON M LLER: Agai n,
I"m |l ooking at this order, really, for the

first time. But it |looks |ike they added a
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different category and di fferent neasurenents
into 401.3, but it doesn't look |like they
changed the relationship between 401.1 and
401. 3.

MR CREWS: Al right. Wll, I'm
not sure if that was an oversight on their
part or not.

CHAl RPERSON GRI FFI S: Any ot her
questions fromthe Board? Carifications?

(No response.)

Is there anything else in the
presentation? Two  things. Are you
anticipating a witten submssion on this
case?

MR CREWS: W'd be glad to do
that if the Board woul d request it and provide
time.

CHAI RPERSON CGRI FFI' S:  Ckay. W'l
see how that goes. | don't see that we need
It right away, at this point.

Very well. You said no |ess than

three tines a statenent that | don't fully
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understand. Perhaps you can help ne address
your concern that the validity of the zoning
regs is not before the Board today.

MR CREWE: Well, the appellant,
in their pre-statenent docunents or pre-
heari ng docunents, tended to raise that
question of whether or not there was an
ener gency, whether or not it was adopted --

CHAl RPERSON (Rl FFI'S: | see.

MR CREWS: -- correctly, and |
don't believe that this is the appropriate
body for that, that that would be sonething
they would have to take up with the Crcuit
Court of Appeals.

CHAl RPERSON GRI FFI S: Ckay. I
absolutely would agree with that. There it
Is. Wat else? Anything else?

(No response.)

Very well. Let's nove ahead.
Cross?

MR, GANNON:. Just a few questions.

| just want to be clear about
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exactly how many spaces, M. Crews, you think
that we needed. You' ve backed away, and |
just want to confirm fromthe six spaces in
the diagram by saying that the space on the
upper right couldn't fit thereinlight of the
stairwell. |Is that true?

MR CREWG: That's what |'m
afraid, that unless we flip them-- and that's
why | apol ogi ze on the | ack of drawi ng skills,
| guess.

MR. GANNON: The satellite photos,
| guess. They mssed this fire escape.

MR CREWS: Ri ght. And the
guestion of whether or not if you flipped it
if they would fit -- this was only -- ny
diagramonly used 72 feet.

MR, GANNON: Ri ght.

MR. CREWS: And whether or not if
you flipped it that there woul d be roomby the
air conditioning conpressors on the south side
of the building, and whether the stairwell

would work in here. And | guess I'mwlling
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to, you know, give up that sixth space.
MR, GANNON:. But not the two that

are behind the fence.

MR CREWS: No. | think that the
-- you know, that that could be -- that
particular space <can be -- could Dbe

articulated and used either with retractabl e
gates or --

MR GANNON: But, historically,
t here has never been a | egal space configured
there that way.

MR CREWS: Yes. I  nmean, ny
understanding is that they probably never
really had the | egal configuration, but just
parked in there in a stacked nethod.

MR GANNON: So it's assum ng that
there are five spaces, there are the three
that you have in as angle parking, and then
the two that are buried behind the gate
currently, the fence currently. Assum ng t hat
there are five avail able spaces there, does

that -- that neans that they were out of
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conformty wth your calculation of seven as
being required for all other uses?

MR CREWE: Ri ght, vyes. But ,
again, that would go back to the -- well, yes,
It would be out of conformty with -- for the
seven. They could be grandfathered in, and
they would get a credit for the two that
aren't there.

MR GANNON: And then, so your
denial letter says that we needed 10 spaces.
Wiy is that?

MR, CREWS: Well, that would be
what the requirenment would have been for the
school, the total use, and wi t hout subtracting
t he spaces that woul d have been grandfat hered
I n.

MR. GANNON: So the denial letter
means that you did not do the 2100.5
cal cul ati ons before April 28th?

MR CREWE: It probably is a
m stake to say 10 spaces, when five should

have been --
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VR, GANNON: So for the Board's
information, the denial letter is Exhibit 13
inthe file, and Exhibit 15, again, | think.

So it was a mstake because we
actually needed five?

MR, CREWS: Right.

MR GANNON: Assum ng we would
have renoved t he gate to determ ne what spaces
could sort of be legally shoehorned in there
now.

MR, CREWS:  Yes.

MR GANNON: And that's the
typi cal analysis that you engage in in order
to apply 2100.57?

MR, CREWS: Well, not 2100.5, but
Chapter 2100 in its entirety.

MR. GANNON: Because -- are there
other provisions in 2100 that you're dealing
-- in Chapter 21 that you're dealing with that
deal with grandfathering? Wy else would you
need to be conparing previous parking?

MR CREWG: I"m not quite sure |
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under st and your questi on.

MR, GANNON: You said generally
that this is the type of analysis you do to
determne how nmany spots are potentially
legally available in a lot that isn't
currently striped as having |egal parking
spots. And you say that this is not
necessarily the anal ysis that you generally do
for 2100.5, for applying 2100.5, but for
general ly applying Chapter 21. And so I was
wonderi ng, you're talking about ot her
I nstances of grandfathering or --

MR, CREWS: Ch, no, let ne back
up. Let ne back up. I'msorry. This was,
again, before -- this was when -- before the
Board nade its determnation in --

MR, GANNON: In July?

MR CREWS: -- in July, excuse ne,
yes.

MR, GANNON: That it reaffirned
Its previous interpretation.

MR CREWS: Ri ght . Ri ght . So
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that at that point | was feeling that 2100.6
applied rather than 2100. 5.

MR, GANNON: So does that nean
that you have an opinion about Chairperson
Mtten's questions about how to calculate
I ncreased intensity of use when you nove from
a netric like square footage that would be
relevant to office space or all other
structures to a netric |ike nunber of staff
menbers or teachers in a public school ?

MR CREWS: Well, | have a way of
considering noving from one use and the
requi red parking and what's avail abl e for that
to a different use using a different netric,
but then taking the existing -- and, again,
under this -- in April where | was focusing on
2100. 6 rather than 2100.5, to go to the fact
t hat because it was an addition and a new use
that the additional spaces woul d be required.

MR GANNON: But they were -- if
2100. 6 applied, they would only be required if

the increased intensity was nore than 25
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MR,  CREWE: But you are nearly
doubling the size of the building, | think.

MR GANNON: But | thought vyou
told us that there is a way to change netri cs.
So we're going from a required space -- a
requi renment of seven spaces to a requirenent
of 10 spaces. O, | nean, how -- what are the
nunbers you're using in order to cal cul ate the
25 percent increase in intensity of use?

And especially which parts are
attributable? This was Chairperson Mtten's
guestion  -- which parts are actually
attributable to the addition? Because that's
the only thing that 2100.6 would require us to
provi de parking for, is ny understandi ng.

MR, CREWS: |'mnot sure | have an
accurate response right now, but I'd be glad
to suppl enent the record.

MR GANNON: kay. Then, noving
on fromparking, and just very briefly on the

401. 1 questions, so it sounds |ike, under what
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Chai rperson Mtten referred to as the theory
of 401.1 being the exception of |ast resort,
that your theory would be that 401.1 would
only apply if the ot were too small for any
potential use in an R4 district?

So this building that has never
been a residence nust, under the chart in
401. 3, be one of the two things that are | ess
than 36 feet wwde, a rowdwelling and flat or
a one-famly sem -detached dwelling, or a
conversion to an apartnent house | guess?
Three different things.

MR CREWS: Again, reading the
ordinance in its entirety, and -- with the
| mrediacy of the Commission's action, it
appeared to nme that 401.1 was not applicable
inthe use -- in the change of use to a public
school .

MR. GANNON:. But only because it's
to a public school? Because of the energency
text anmendnent? O if it had been a change in

use to anything except for a row dwelling and
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flat or a one-famly sem -detached, which
woul d be i napplicabl e because the ot is wde
enough that it doesn't -- that it neets those
requirenment s?

MR, CREW5: State that again. [|'m
sorry.

VR,  GANNON: | guess |I'm just --
it's a question that Ms. MIler already asked
you, | guess.

CHAI RPERSON CRI FFI'S: No, I'd li ke
to hear it. 1It's a good question.

VI CE CHAI RPERSON M LLER: It's a
key question. | think you should ask it
again.

MR GANNON: So the question is
that you think that it was an exception only
for a change to use as a public school, in
| i ght of the energency text anmendnent, because
there are still sonme uses, even though they
are uses for which the building has never been
used, that the ot could be conform ng for.

So 401.1 included, by virtue of
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t he energency text anendnent, a prohibition on
changing to the use of public school that was
different fromchanging to any other use?

MR. CREWE: That's factored into
nmy consi deration exactly, that the pendency of
the change in use and the energency text
anendnent, that it appeared to ne to be that
the intent of the Zoning Conmm ssion was to
requi re a new use as a public school to conply
with the new | ot requirenents.

MR GANNON: So if they were to
amend our -- the chart in 401.3 to increase
the mninmumlot width or mninmuml ot area for
any other use that currently is covered by all
ot her structures, that, too, would be a sort
of phantomexception to the grandfather cl ause
in 401. 17

MR CREWS: | don't believe it --
| wouldn't care to answer that hypothetical.

MR, GANNON:  Ckay.

COM SSIONER M TTEN:  Can | ask a

followmup question on this general topic?
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Because it cane up recently in a case before
t he Comm ssi on where an opponent to a case was
suggesting that the sort of legislative
history of a particular provision in the
ordi nance was relevant to the interpretation
of the ordinance when there wasn't any
anbiguity in it, in the ordinance itself,
because it was pretty -- it was a very
explicit section.

And |'m wondering -- and | don't
necessarily expect a response right now, but,
you know, fromall sides, about sort of where
-- and | very nuch appreciate the fact that
you care about the intent of what the Zoning
Commi ssionis trying to acconplish, because to
the extent that there is gray area we woul d
want those interpretations made in line with
our intent.

But I'm just wondering to the
extent that we do draft the ordinance
I nperfectly fromtinetotinme, notw thstandi ng

OWB's help, that where do you -- where does
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the line -- where is the |Iine drawn where you
can go back and go outside the ordinance if
there -- you know, how nuch anbiguity has to
exi st, or how many pieces of, you know -- of
the -- this is kind of like interpreting the
conpr ehensi ve pl an.

You can always find a section that
you can hang your hat on, but there may not --
there may be a section in the -- you know, in
t he conprehensive plan that's explicit, but we
don't have to conformw th every piece. But
in the zoning ordinance, we do if it's
explicit.

So | just was hoping that maybe in
an addi ti onal subm ssion you coul d opi ne about
when it's appropriate for you to go back and
| ook at our intent versus the -- what appears
to be a fairly explicit direction from-- you
know, in 401.1 and 401.2. Just, you know, how
do you see yourself being able to reach
out si de the docunent ?

And | know fromtine to tine you
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clearly would, because there is a clear
anbiguity sonetines. And it seens here that
there is nuch |less anbiguity, and so I -- |
just wonder about that. So if you could
address that in an additional subm ssion, |'d
appreciate it.

MR GANNON: | guess | just had
one last question, M. Chairman, for M.
Crews, which is whether you are submtting the
1969 C of O

CHAI RPERSON CGRI FFI'S:  Yes.

MR CREWS: Well, | think --
CHAI RPERSON  GRI FFI S: W' ve
al ready tal ked about it. It has to cone into

t he record.

MR, CREWS: Yes. And then, yes.
So I'll submt it, and then we'll verify
whether it's the latest or --

CHAI RPERSON GRI FFI'S:  That's fi ne.
We can deal with it in any way we want. We'l|
make copi es. Make sure you leave with it

t oday.
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MR, CREWS:  Ckay.

MR. GANNON: Thank you.

CHAI RPERSON CGRIFFI'S: |Is that it?

(No response.)

Ckay. Does the ANC have any cross
of M. Crews, of the Zoning Adm nistrator?
Any cross questions? M. Keys?

(No response.)

Very well. Thank you very nuch.

Let's nove ahead, then. Let's

nove to the ANC s presentation, if they would

li ke.

MR. ALBERTI: (Good afternoon.

CHAI RPERSON CRI FFI S: Good
af t er noon.

MR ALBERTI : It's a pleasure to
be back. "Il try not to nmake a habit of
this.

My nane is N ck Alberti. | am

representi ng ANC- 6A.
You know, ny presentation now has

changed, because a lot of the points | was
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goi ng to cover have been covered, so I'll try
to keep this short.

CHAl RPERSON GRI FFI'S:  Ckay.

MR, ALBERTI: But | would like to
address sone of the things that have been said
her e.

And, you know, the parking issue
Is -- | nmean, the one question that hasn't
been addressed to ne is: had enforcenent been
done, or been carried out on this property,
how many spaces woul d have been required? And
| think that that is sort of the netric that
you have to | ook at when you consi der what --
the historic parking that existed there.

And | think that, you know, even
-- it was pretty clear to ne fromall that has
been said that that's going to be sonmewhere
bet ween, at m ni nrum four spaces, because, as
M. Giffis said, he can -- he can spot four
spaces there just from the diagranms that he
has seen.

But | think that that needs to be
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consi der ed. Maybe in their follow up the
Zoni ng Adm ni strator could address that.

And | will tell you that, just for
the record, that parking has -- that that |ot
has been used for parking, and has been used
for the 20 years that | have been famliar
wth it. And, typically, it was stacked
parking if there was a | ot of people parking
t here.

kay. One of the things | want to
address is this issue of whether the proposed
use is a conformng use or not, and whether
the existing use is a conform ng use. The
representative for the appellant cl ai ned t hat
the historic use i s non-conform ng due to | ot
di mensi ons, but then, in another statenent has
stated that the proposed use is conform ng.

wel |, ei t her they're bot h
conform ng or they're not conform ng, because
the issue of conformty deals wth ot
di mensi ons in both cases.

CHAI RPERSON &Rl FFI S: Ar ea
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conformty.

MR. ALBERTI: Pardon?

CHAI RPERSON CRI FFI S: The
structure conformty, the area conformty.

MR, ALBERTI: Well, the statenent
was is that the historic use was non-
conformng because the lot wdth was not
appropri ate. And the chart -- the public
school is non-conform ng, because the | ot
wi dth is not appropriate, as well as the other
| ot di nensi ons.

CHAl RPERSON GRI FFI'S:  Ckay.

MR ALBERTI: So | would say that
t he proposed use is a non-conform ng use.

As | read 401.1, it says that all

other -- that all other provisions of the
title need to be followed. Well, you know,
when | -- the one provision that only got
tal ked about briefly was 22 -- 2002.5, and

this is a provision that talks about the
expansi on of non- conf orm ng uses, of

properties that are non-conform ng.
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And so, again, I'massumng |'m--
"' mgoi ng on the prem se that the proposed use
I's non-conformng. And if you grant that this
proposed use <can go into the historic
structure, then that's a non-conform ng use,
and what the applicant is asking is to expand
a non-conform ng use. And 2200 -- 2002.5 says
that you cannot expand a non-conform ng use
unless the expansion 1is devoted to a
conform ng use.

And it was stated that that lawis
noot, because in all cases you could never --
you coul d never expand t he non- conform ng use.
But that's not true, because there are
conform ng uses that you could expand this
building to. You could build a residence on
the back of that building. You could expand
this building to create a residence, and that
woul d be a conforming use in this -- in this
R-4 district.

So | think that attention needs to

be paid to 2002.5 in considering whether the
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Zoning Adm nistrator erred, and not, as we
believe, correctly denied these permts.

CHAl RPERSON @RI FFI S: Can | ask
you a question on this, a clarification of
your point? Section 2001 -- here's what |I'm
trying to understand, because there seens to
be a nelding in your assertion that use and
structure conformty -- or in ny mnd, |
al ways think about it use and area conformty
are the same, or neld. And the area
requi rements, then, allow for use or non-use,
and, therefore, create a conformng or non-
conform ng use.

Straightforwardly said, how is
that you're making this point? How do you
reconcil e Chapter 200, 201, where use is as a
matter of right, that beginin R 1? And then
uses -- of course, it builds on. This is
curmul ative, our zoning is cumnulative. Are
those uses as a matter of right sonehow area
defined, or are they specific to the general

district of which they're a matter of right?
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Meaning as | look through the
matter of right uses, aml goingtofindinR-
1 one-famly detached dwellings are allowed?
Because that's a use, right?

MR. ALBERTI: Right.

CHAI RPERSON CGRI FFI'S:  |s that use,
t hen, not allowed based on sone di nensional

requirenment s?

MR ALBERTI : Wll, | think, as
you said, | nean, use and dinensions are --
kind of go together. | nean --

CHAl RPERSON GRI FFI'S:  No, you said
t hat .

MR ALBERTI: On.

(Laughter.)

CHAI RPERSON GRI FFI S: | was just

restating your case.

MR ALBERTI : | guess what |'m
trying to understand here is -- and it hasn't
been addressed -- is whether this use as a
public school is a non-conformng use, or

whet her the structure is non-conform ng. I
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mean, | think that's a key question here.

And the structure is obviously
non-conformng for this use. You can't
separate the two.

CHAI RPERSON CGRI FFI'S:  Ckay.

MR. ALBERTI: For this use, that
structure --

CHAI RPERSON CGRI FFI'S:  Ckay.

VR. ALBERTI : - - 'S non-
conf or m ng.

CHAI RPERSON (RI FFI'S:  That's nore
clear than you said it before. Al right.
Let's go ahead.

MR, ALBERTI: Okay. | think those
are really just -- | nean, like | said, |
wanted to keep this brief. And those are the
only points | really wanted to nake. | think
you' ve heard a ot of the facts here in this
case, and | thank you for your tine.

CHAI RPERSON GRI FFI S: Excel | ent .
Thank you very nuch.

Before you go far, M. Alberti,
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we're just going to take questions. Do you
have cross?  Yes. Any questions, further
guestions fromthe Board? |f not, yes, M. --

MR GANNON: Just a couple of
qui ck questions. | was wondering, what's the

nunber of nmenbers of the ANC that constitute

a quorunf
MR ALBERTI: At our ANC neetings?
MR GANNON:  Yes.
MR. ALBERTI : The nunber is --
well, it's still five.

MR, GANNON:. Ckay.

MR ALBERTI: [It's five.

VR. GANNON: And at t he
Sept enber 14t h neeting, that's when the report

was adopted for this?

MR.  ALBERTI : | would have to
check. | don't know.

MR GANNON: Ch. [ t hi nk,
actually, | nmean -- I'msorry. | don't want
to --

MR ALBERTI : | have a letter
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before the Board that says -- if that's what
It says inthe first line of the letter, then

MR GANNON: That's what it says
in the first line of the letter.

MR, ALBERTI: That is --

MR, GANNON:  How many nenbers were
present at that neeting?

MR ALBERTI : | would have to go
back and take a look at the mnutes. |If the
| etter says a quorum was present --

MR, GANNON: The letter does --
where does the letter say a quorum was
present? This is --

MR, ALBERTI: The letter is in the
file at Exhibits 19 and 23. | can show you ny
copy if you want a copy.

MR, GANNON:  Sure.

CHAl RPERSON @RI FFI S: It doesn't
appear. We've |ooked at it, actually.
There's a note Ms. MIler already nmade that

there wasn't a quorum indicated in this
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letter.

MR GANNON: kay. That's all on
that. One separate --

MR, ALBERTI: Well, | believe that
there was. |'d have to check, verify it, but
| do believe there was a quorum present.

MR, GANNON:. Ckay.

CHAI RPERSON CGRI FFI'S: Why don't we
have that submtted into the record, just a
quick note. We'Ill put it in there, and we'l|
attach it to this letter.

VI CE CHAI RPERSON M LLER: When you
do that, you mght as well say what the vote
was, then. | know you said it was unani nous,
but we don't know how many people voted. It
would just be good to have if you're
suppl enent i ng.

MR ALBERTI: Sure. Wuld it be
just appropriate to send you a copy of the
m nutes? O an excerpt fromthe m nutes, just
to verify that?

CHAI RPERSON @RI FFI S: VWhat ever i s
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the clearest, cleanest, and sinplistic.

MR,  ALBERTI : VWhat ever. Al |
right. Sure.
MR, GANNON: | have the draft

m nutes fromthe Septenber 14th neeting that
were voted on at the Cctober 12th neeting on
your website. And it does say unani nous, j ust
li ke the | etter does. But |I'mwondering -- so
when did the ANC vote on the witten report

that was submtted to the BzZA?

MR ALBERTI: When did -- |'m not
sure. On the witten support -- okay. Wen
did we -- | don't have the -- | don't have --

It would have been at the Decenber neeting.

MR GANNON: The  Sept enber
nmeeting, you nean?

MR, ALBERTI: Well, okay, let ne
| ook at the neeting. At the Septenber
meet i ng.

MR, GANNON:  Ckay.

MR, ALBERTI: Yes.

MR.  GANNON: And is the witten
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report that you submtted on Novenber 3rd
substantively the sanme as what the ANC voted
on on Septenber 14th?

MR ALBERTI : The witten report
that | submtted on when?

MR, GANNON: Novenber 3rd, the one
that the BZA has in its file. It's
substantively what the ANC voted on on
Sept enber 14t h?

MR ALBERTI: Yes, it is.

MR GANNON: The m nutes for the
Sept enber 14t h neeting i ndicate that you noved
to adopt the report of the Economc
Devel opnent and Zoning Committee, and it was
passed w t hout objection.

MR, ALBERTI: That's correct.

MR. GANNON: Were any changes made
to the conmttee report by the ANC when it
adopted the commttee' s recommendati on?

MR ALBERTI : | would have to go
back and | ook at the m nutes.

MR. GANNON: The minutes don't say
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anyt hi ng about it. It says that they -- it
passed -- you noved to adopt the report, and
It was passed w thout objection.

MR.  ALBERTI : If the mnutes do
not reflect any changes to the commttee's
report, then there would not have been.

MR GANNON: And then, I ''m
wondering if you can tell nme why, then, the
m nutes say that Apple Tree -- this is a quote
-- "Apple Tree is required to provide at | east
seven par ki ng spaces," but the witten report
that you submtted says Apple Tree -- that 10
spaces can be required.

I"'m just wondering where the
difference between seven and ten crept in
bet ween the conmttee report that didn't talk
about 10 and the witten report, and whether
the ANC -- when did the ANC vote on the
witten report that reflected 10 spaces, is
the question. That's all.

MR, ALBERTI : Well, I can't -- |

can't track the changes. And the commttee's
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report is what it is. | nean, those are the
statenents that were made, | have to assune,
at the neeting. This was the letter that was
submtted as part of the agenda package. Do
you have the agenda package?

MR. GANNON: | don't know. | have
the mnutes fromthe Septenber 14th neeti ng.

MR. ALBERTI : But you don't have
t he agenda package?

MR, GANNON: | don't.

MR ALBERTI : If you go back and
-- our agenda packages are on the website, and
| believe --

MR GANNON: Do you nean the
package from the conmttee on the Septenber
14t h neeti ng?

MR.  ALBERTI : No, the package of
docunments that the ANC has in front of them
when they vote on itens.

MR, GANNON:. Ckay.

MR, ALBERTI: So when they vote to

approve this report, or this letter to the
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BZA, they woul d have had a draft copy before
t hem

MR GANNON: Ckay. You know, |
don't want to take a lot of tinme onthis. The
only questionis, it seens that the only thing
in the mnutes reflects a talk about seven
par ki ng spaces, but the witten report cane in
w th 10 parking spaces. And so |'ml ooki ng at
the requirenent --

MR. ALBERTI : Agai n, you're
| ooking at two different m nutes. You're
| ooki ng at m nutes of the BZA Commttee, and
then you're looking at mnutes of the ANC
meeting. And, again, at the ANC neeting, the
Conmmi ssioners would have had before them a
draft copy of this letter.

And, you know, | would have to go
back and review exactly the content of those
to answer your questions conpletely, but | do
believe that it was -- essentially, this
| etter that you have here today was the one

that was before the Comm ssioners when they
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voted to send this.

MR, GANNON: Ckay. Thanks very
much.

CHAl RPERSON GRI FFI S: Anyt hi ng
el se? M. Keys, any cross?

(No response.)

Thank you very nuch, M. Al berti.

MR. ALBERTI: Thank you.

CHAI RPERSON CGRI FFI'S:  Ckay. Let's

nove ahead. M. Keys?

COW SSI ONER M TTEN: M.
Chairman, | just want to say that | need to
| eave, but | wll be looking forward to

reading the rest of the record that you fol ks
create here tonight, and any additional
subm ssions. So thank you.

CHAI RPERSON @GRl FFI S: Perfect.
Thank you very nuch.

MR KEYS: M. Chairman, we'll be
brief. M. Faling, would you introduce
yourself for the record? State your nanme and

your address.
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MR,  FALI NG My name is Herb
Fal i ng. I live at 143 11th Street,
essentially behind the property at 138 12th
Street.

MR KEYS: Wth reference to the
exhibits that M. Crews put in the record, |
would direct your attention to the --
actually, I'm referring to the appellant's
exhibits, the diagrans put in. And |I'm
referring to the very |ast page, the |ast
phot ogr aph.

| s your house -- does that appear
on that phot ograph?

MR FALING  Yes.

MR, KEYS: Can you identify it for
the Board, or if you can hold that up and
point to where your house is |ocated.

MR, FALI NG It is the white
house, which is at the top of the carriage
house, just to the right of the carriage
house.

MR,  KEYS: Do you have a clear
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view from the rear of your house to the
parking |lot of the subject property?

MR FALI NG When ny garage door
I's open, yes, | do.

MR. KEYS: How | ong have you lived
in that house?

MR. FALING N neteen years.

MR, KEYS: Have you ever observed
that rear area of the subject property being
used for parking?

MR FALING  Yes.

MR, KEYS: Can you describe how it
has been used for parking?

MR FALI NG Well, when it was
used with the -- when it was used by the cl ub,
t hey woul d stack park, stack their parking in
t here. On average, | would say that they
woul d get between nine and ten cars in on the
| ot, and there was spillover parking. There
was parking in the alley. They would use it
peri odically, sonetines twice a nonth,

soneti nes once a nonth. It wasn't used on a
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regul ar basis.

MR KEYS: And how would they
manage the utilization of the fences when t hey
wer e parking cars back there?

MR, FALING They would just slam
t he gates open and bring the cars in and j ust
pull them forward al ongsi de each ot her.

MR, KEYS: Thank you, M. Faling.

| have no nore questions for M.
Fal i ng.

CHAl RPERSON GRI FFI S: Anyt hi ng
el se on that?

MR KEYS: Yes. 1'd like to just
briefly articul ate our support for M. Crews'
position on how you apply 401.1, and al so how
you interpret the parking regulations. But
there is an additional thought that 1'd |ike
to offer.

| think that the applicant -- or
the appellant may have said it best. One of
his earliest statenents was that |'m asking

t he Board not to render 401.1 superfl uous, and
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| think that's the crux of his entire
posi tion.

But what that neans is that he
really wants you to look at it in isolation,
W t hout regard to the context of the remaining
regul ations and the regulatory schene, and
al so wi thout regard to the Zoni ng Conm ssion's
evi dent concern about the exact use that they
pr opose.

Ms. Mtten | think has raised a
valid question, and that is, what are the
regular -- what are the rel evant standards of
statutory construction t hat woul d be
applicableinan adm nistrative proceedi ng for
determning the intent of a legislature or a
| egi slative intent in a rul emaki ng exercise?
| think it is relevant.

|  think that this Board is
requi red to construe the regul ati ons broadly,
with an intent -- because they are regul ati ons
that are designed for the public welfare --

that they have to be construed with that end
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I n mne.

The Zoni ng Comm ssion has nade a
finding wth respect toits viewof the public
welfare in terns of size of lots that are
appropriate for this particular use, and I
t hi nk that ought to be respected by this Board
as it looks at how to construe these
regul ati ons.

There's one thing | wanted to
poi nt out that | thought was useful. Wenever
| see an interpretation of a regulation,
particularly one in isolation, | Ilike to
envision or ask nyself, what -- how can |
extend this? Howwould this apply generally?
Get out of the particular situation, and let's
take the principle that's being advanced and
apply it generally.

And if you look at this, the
suggestion is 401.1 neans t hat any subst andard
lot in the R4 district can be used for a
public school, as a matter of right. That

result | think is unnecessary. But if you
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take the appellant's viewthat 401. 1 cannot be
super fl uous and nust be respected, thenthat's
the result you have.

It also neans that a |ot that
conforns to the 1958 standards of 40 feet by
4,000 feet only can be used for a public
school, if it had a special exception. |t
al so neans, under the current regul ati ons, the
current regulations neaning the energency
regul ati ons which we assune wll be final
shortly, and |I'm imagining this -- let's
I magine a lot that is 9,000 square feet but
only 115 feet w de.

That |ot, under the regulations,
woul d require a special exception in order to
be utilized for a public school. But yet
appel | ant argues these regul ations -- 401.1 --
conpels this Board to nonetheless permt a
matter of right use on a substandard lot. |
think that result is absurd, and | think it's
unnecessary.

Wth respect to the parking, |
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think that the informati on that M. Faling has
provided with the analysis and the franmework
that M. Crews had provi ded suggests that one
of the things that the appellant has done is
sinply avoid nention, and | think you can | ook
at his brief and you can Ilook at the
appellant's prior submssions to M. Crews in
vain for any reference to the rear area of
t hat property being either asphalt covered or
havi ng any suggesti on of parking.

This is the first tinme -- today is
the first tinme that the appellant has put
forth any evidence that it wants to tal k about
the parking use of that rear area. And |
think it's very relevant. The private club
use IS a seven-space requirenent, and that
requirenment | think is relevant to the
I nqui ry, because just as he wants to | ook at
401.1 in isolation he also wants to | ook at
2000 or 2100.5 in isolation.

But the entire Chapter 21 is

rel evant, and 2100. 10, which says essentially
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that it can provide parking. There are
conditions and there are stipulations as to
when you can renove and reduce that parKking.

And let's nmake it very clear: it
I's the appellant's expansion of this property
that is causing the reduction in the parking
that is being provided by this property. And
that is over its last use. | still think that
use is a relevant use, and |I'd be happy to
submt something once M. Crews produces the
certificate of occupancy that woul d el aborate
on that.

In conclusion, |I'm going to urge
that the Board accept M. Crews' expl anations
of his reasoning and his rationale, and find
that the appellant is in error in challenging
the Zoning Admnistrator and wuphold the
deci si on.

CHAI RPERSON CGRI FFI'S: Thank you.

Cross of the w tness?

MR, GANNON: Just one quick

question. M. Keys, you said that you think
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today is the first tine that Apple Tree has
menti oned that there could be parking in the
back of the l[ot?

MR,  KEYS: | think he can save
that for closing. He doesn't need to cross
exam ne ne.

CHAI RPERSON  GRI FFI S: Unl ess he
adopts that his wtness spoke to the other --
M. Keys is the attorney representing. But it
Is a statenent. You mght address it in
cl osi ng.

Anyt hi ng el se?

VR, GANNON: We' I | have closing
t oday, even though we'l]l have witten
subm ssions |ater?

CHAI RPERSON GRI FFI'S:  Yes, you're
about toin a few mnutes. Any other cross?

(No response.)

ANC?

(No response.)

Al right. Go.

VI CE CHAI RPERSON M LLER M.
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Keys, | have a question for you. | just want
to make sure | understand your point, which
think is an interesting one. And that is that
401.1 woul d permt, under your theory, matter
of right use of a substandard | ot for any uses
ot her than public schools, because --

MR KEYS: No, it would permt a
public school in any substandard lot in the R-
4 district.

VI CE CHAI RPERSON M LLER No.
Under your interpretation, though, you would
accept public schools based on the Zoning
Conmmi ssion's text anendnent, which fully paid
attention to public schools.

MR KEYS: Well, | would take M.
Crews' rationale. | think on the one hand you
| ook at the | ast phrase in 401.1. And to the
extent that it talks about conpliance wth
other sections of this title, and it
specifically directs you to the parking
sections, | think you find a problem with
par ki ng.
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So | think in the first instance
4101 doesn't apply for that reason. And |
think if it -- if youcan't get there, if that
doesn't do it for you, | think you need to
| ook at, you know, the overall structure of
the regulations and the purpose the Zoning
Comm ssi on adopted it, because to do ot herw se
sinply opens the door.

VI CE CHAI RPERSON M LLER: Yes, |
understand. | just wanted to --

MR KEYS: And, vyou know, the
regul ations -- the regulations, admttedly,
aren't perfect. These are a very conplicated
set of regulations that have evol ved over 50
years, and to the extent that we had to put --
draw a line in the sand in 1958 and say uses
prior to that are grandfathered, hopefully
that will beconme |less relevant as tinme noves
on. But we're still <carrying these old
properties forward with us, and these old
ci rcunst ances.

VI CE CHAI RPERSON M LLER: | j ust
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want to nmake sure, though, for your reasoning
wth respect to treating public schools
differently it's just public schools. |s that
correct? Because it doesn't nmake sense in the
real m of --

MR KEYS: Vell, we're treating
public schools differently because the Zoni ng
Conmm ssion call ed themout as being the basis
for --

VI CE CHAIl RPERSON M LLER:  Ckay.

MR, KEYS: -- rul emaking.

VI CE CHAI RPERSON M LLER: Ckay.
That's what | wanted to pin down.

MR KEYS: But you would also
apply -- the sane reasoni ng woul d apply to any
other -- any other use that you coul d i nagi ne
t hat sonehow -- if sonmeone anended 403 again
in the future, changed a paraneter, created a
new use in 403, | think you'd have the sane
kind of question, whether you want to apply
that to every substandard | ot.

401.1 looks to 403.1 for its
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content. And as 403.1 changes, you have to
ask yourself, is that really what we want to
do? Do we want to nake every substandard | ot
eligible for this new situation?

VI CE CHAI RPERSON M LLER One
ot her question. Howis the expansion causing
the reduction in parking?

MR KEYS: It's sinmply -- well,
first off, and very obviously, it's reducing
the area avail able for parking.

VI CE CHAI RPERSON M LLER How
much?

MR KEYS: The expansion, as |
understand it, is 30 feet deep by the full
width of the |ot. So it's taking about 40
percent -- between 40 and 50 percent of the
avai |l able surface area of the |ot away. I
don't know what rear structures or rear
entrances they' re going to have that are goi ng
torequire a further setback, so the effective
area of parking | think will have been reduced

dramati cal | y.
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MR. FALING The expansion of the
building is 30 feet. Then, there was a green
area, and | believe it was a 10-foot w de
wal kway to the alley, or it may have been
five-foot wide wal kway to the alley. But the
way they had it configured it reduced any
potential parking to three spaces. That was
all that was left of the asphalt area.

MR, KEYS: My | ask if the actual
plans are a record in this case, the actua
pl ans submtted to the applicant? 1'd request

CHAI RPERSON GRI FFI'S: Wi ch pl ans?
The permt plans?

MR KEYS: The permt plans. I
mean, do you have in the record a site plan
showi ng what was proposed for the |ayout of
the property that the Zoning Adm nistrator
eval uat ed?

MR, GANNON: M. Chairnman?

CHAI RPERSON GRI FFI'S: | don't know

if these are the ZA --
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MR, GANNON: | suggest you | ook at
Exhibits 4 and 5 in the file. 4 is a
surveyor's plat that points out where the new
building would be, and 5 is four or five
different plans for the new proposed use.

CHAI RPERSON CGRI FFI'S: |Is Exhibit 5
that which was submtted for the Zoning
Adm ni strator's review?

MR, GANNON: It's not everything,
but it 1is excerpted from that, is ny
under st andi ng.

CHAI RPERSON CGRI FFI'S:  Ckay.

VICE CHAIRPERSON M LLER: I's
Exhi bi t 4, I guess, what the Zoning
Adm ni strator was maki ng the cal cul ati ons on?
| mean, your estimate, your projections of how
many spaces would fit? No? No, it was on --
okay.

CHAl RPERSON GRI FFI S: Still, the
question stands. How are you cal cul ati ng what
I's the nunber of which is reduced or not? |

mean, why is 21.10 relevant to this? Have we
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shown clearly that --

MR KEYS: Well, right now, |
mean, you're exam ning the existing use. The
existing use is the use verified by the |ast
certificate of occupancy.

CHAI RPERSON CGRI FFI'S:  Yes.

MR.  KEYS: Private club, seven
spaces.

CHAl RPERSON R FFI S: Were are
you getting the seven spaces? Just based on
the cal cul ations --

MR.  KEYS: Strai ght calculation
based on the 2101.1 table of requirenents
under all other uses. And if you'll |ook at
the seller area --

CHAI RPERSON CRI FFI S: Qur
difficulty is that it's not shown that it
actually was used that way for seven required
-- regulation required parking. And this CO
doesn't state the nunber of parking spaces to
be provided.

VR. KEYS: | don't t hi nk
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certificates of occupancy ever state the
nunber of parking spaces to be provided.

CHAl RPERSON @RI FFI S: | don't
think 1'd be that definitive, but --

MR KEYS: | think it's a general
case. Usually, it's in the application.

CHAI RPERSON GRI FFI'S:  Right. No,
| don't disagree there. Ckay.

VI CE CHAI RPERSON M LLER: Ckay.
One nore question. This may be obvious to
ot her people, but it isn't to ne. So it says
t hat we have the certificate of occupancy that
was put in the record, which may or may not be
the last certificate of occupancy received.

But anyway, that's the one we
have, and it says that it was issued for the
foll ow ng purpose, and then it says Fraternal
Order Knights of St. John and offices. So ny
question is: howdo we knowthat this was for
a club or an office or what? Based on the
certificate of occupancy.

MR KEYS: | think if you | ook at
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the definition of "private club,” and | assune
that the --

VI CE CHAI RPERSON M LLER: Excuse
me. Maybe we should have the Zoning
Adm ni strator answer this first, since he --
he is the one --

MR KEYS: I'msorry. You didn't
address it to him

VI CE CHAI RPERSON M LLER: | know.
| know. Excuse nme. kay.

MR. CREWS: So how do we know t hat
it's a private club. | think just from the
assunption of the -- of a Fraternal Order
Kni ghts of St. John, in the -- for lack of a
better t er m nol ogy, J ust t he conmon
termnology -- use of the terns, it sounds --
Fraternal Order neans, you know, a group of
people | would say. Knights of St. John, it
just seens to ne that that's a private club.
It's not sonething that's -- you know, it
woul d be akin to the Kni ghts of Col unbus, the

El ks or the Eagles, just, again, from comon
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awar eness | guess nore than anyt hing.
MR  KEYS: Ms. MlIler,if | could
ask you, if you look at the attachnent, the

exhibit tothe brief that was subm tted t oday,

you' || see a letter from appellant's
architect, and we relied on t hat
characteri zati on. They describe it as a
private club. | assunme they have nore
information than we do, because they

identified it first being property of the
Archdi ocese of Washi ngton and it was
transferred to the Knights in 1968.

CHAl RPERSON @RI FFI S: | don't
think we need any nore on it.

VI CE CHAI RPERSON M LLER: W al so
have anecdotal testinony and --

MR. KEYS: | think the one -- the
thing that may throw you is the fact it says
"offices."

CHAl RPERSON @RI FFI S And it
shoul dn't because the definition says club --

MR KEYS: Private cl ub.
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CHAI RPERSON (Rl FFI S: -- private,
a fraternal, social, or educational, and it
goes on to say for the premses, only the
menbers and their guests, and office space and
activities shall be limted to the necessary
and customary incidental to nmintaining the
menber shi p.

Ckay. What el se? O her
questi ons?

VI CE CHAI RPERSON M LLER:  No.

CHAl RPERSON @RI FFI S: Very well.
If there's nothing further, if you are ready,
we'd have summation remarKks. And | would
note, yes, our procedure is we wll close the
hearing, we'll close the public hearing. W
allow you this opportunity to nake cl osing
remar ks and sunmmations of what you presented
t oday.

Clearly, we've indicated there's a
list of things we're going to have put into
the record, and we'll run down all of those.

However, this would be the end, as a -- yes,
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this woul d be the end of any public hearing on

this.
So with that, let's nove ahead.
MR GANNON:. That's fine by us. |
just have a few points to nake. | nmean,

think that a lot of our responses to the
argunents that have been raised by M. Crews
at the ANC and by M. Keys, | didn't see the
reply brief he said he submtted today. l's
t hat sonmething that has been submitted in the
record?

CHAI RPERSON GRI FFI S: It is. I
assuned you had a copy.

MR, GANNON: |'Ill assune that |1
address this in particularity in any witten
subm ssion rather than in ny cl osing statenent
right now, since this is the first |I've seen
of it.

But assumng that the gist of
his oral testinony was essentially to say
things that were simlar to what M. Crews has

said, I'lIl respond to sone of those things
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ri ght now. One thing | was asking in that
brief cross examnation there, | just wanted
to point out today is not the first tine that
Appl e Tree has nentioned the | ot on the back
of the subject property.

If you'd turn to Tab B in our
brief, it included that cover sheet for the
bui | di ng perm t application, whi ch
specifically had the discussion of parking
that | pointed to you before, that talked
about existing parking, none indicated. The
lot width permts angle parking only, assune
three spaces. So | just wanted to straighten
t hat out.

Also, | think that what | said in
the opening still holds true. W believe that
401. 1 says not hi ng about particul ar uses. It
speaks specifically interns of exception from
| ot wdth and | ot area requirenents, or both,
as appropriate.

And it would be our position that

when the Zoni ng Conm ssion anends the zoning
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regulations that it 1is the text of the
regul ations that is the |aw It's the only
thing that is actually voted on by the
Comm ssion, and it's your duty as the BZA to
be the authoritative interpreter of the
regul ati ons before they go to court, is that
-- you're supposed to interpret the zoning
regul ati ons.

And so | think that when the
regul ati ons are not anbi guous, as Chairperson
Mtten even indicated, that 401.1 is not in
this instance, that we do think it would be
| nappropriate to |ook beyond the fact that
this year the Zoning Conm ssion, which was
actual |y anendi ng other parts of 401, adding
ot her subsections at the end of 401, but did
not amend this one, | think to say that they
sub silencio added a new exenption to 401.1
saying that except for public schools, or
except for anything else that we cone to add,
because the provision is not phrased in use-

specific terns -- and this goes back to the
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col loquy you and | had at the beginning, M.
Chairman. We think that it speaks directly to
this particular situation.

Chairperson Mtten, before she
| eft, asked about prior iterations of Section
401.1, asked M. Crews if he was basing his
construction of the provision on that. | just
wanted to point out that that 401.1 has
effectively not changed since 1958. |f you go
back and | ook at the 1958 zoni ng regul ati ons,
there are lots of words initalics, which the
Zoning Comm ssion doesn't do any nore,
t hr oughout the provision.

But , basi cal | y, t he only
substantive difference turns out to be a non-
substantive one. At the beginning,instead of
saying except as provided in Chapters 20
through 25, it says except as provided in
Chapter 7. And in the 1958 zoning
regul ati ons, Chapter 7, the various parts of
It, essentially wal ked through what now |ives

I n Chapters 20 through 25 of the zoni ng code,
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non- conf orm ng uses, all the way down through
m scel | aneous.

And so, in that sense, you know,
we think that the text is there. We t hink
that the best way to give neaning to it is our
construction. And in his remarks M. Keys
pointed out that our reading neans that a
substandard | ot can be used as a public -- by
a public school as a matter of right.

And that's true. W also think
that's true for residential uses, and every
other matter of right use allowed in an R-1 or
R-2 or whatever the particular district
I nvol ved in, because 401.1 isn't specific to
R-4.

But we do have to neet -- a public
school or whatever el se the use is has to neet
every other provision that is relevant to the
area and di nensi onal restrictions, t he
per cent age of | ot occupancy requirenents, FAR
everything el se. And it does need to be a

matter of right use appropriate to the
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district.

And so | think that it is true
that this would allow public schools to be
used on substandard lots. But | think that is
exactly the sane way that it allows only
substandard |ots wth regard to lot wdth or
| ot area, because the lot was inproved in
1958.

And the exact sane thing is true
wWth regard to residents. | mean, M. Keys
can cone up here and say this neans you can
have on a substandard [ot a residence, as a
matter of right, in an R4 or whatever. And,
yes, that's true, it's a matter of right use.
It conplies with every other provision in the
zoni ng regul ati ons.

And in ternms of the debate about
whether it's a conformng wuse or non-
conformng use, or conformng structure or
non-conformng structure, | think that we
agree with the view that the Chairmn was

advancing earlier in the proceedi ng that use
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and structure aren't necessarily exactly the
sanme thing.

And when | commented in ny openi ng
remar ks about the ANC s report, | said that
they said we admt that we have a non-
conformng use. And | -- when | responded to
that | said, even in terns of the ANC s own
anal ysis, the current use is non-conform ng,
or the previous use was non-conform ng. The
private club use would be non-conform ng,
because it was on a lot that wasn't 40-feet
w de.

And so | think we were talking in
different ternms on each other's papers there.
But | don't think it changes the underlying
argunment there.

If we nove on to parking, | think
that the main thing that has been reveal ed
today is that, | nean, | suspect that the
Zoning Adm nistrator did not go through the
same analysis that he did today. W have a

denial letter that says we needed 10 spaces,
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and he -- he has admtted that that was
probabl y erroneous, because we probabl y needed
five spaces or nmaybe six spaces, and |I'm
surpri sed.

Thi s goes back to the exchanges |
was having with M. Etherly at the beginning
of the hearing. | would be surprised if the
Board were to construe 2100.5, which says no
addi ti onal parking spaces shall be required,
as nmeani ng that we need to go to the extent of
removing fences and creating -- doing all
sorts of things to reconfigure that |ot.

You know, one thing that wasn't on
M. Crews' diagram was anything to take
account of that provision that required the
one-f oot screen between conti guous resi denti al
uses. ['"'m not sure whether he thinks that
that's required under the provision that |
cited in ny opening remarks.

But in this instance, you know, we
believe that we nade, at the tine we bought

the property, at the tine that we filed for
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the building permt application, which was
before the energency text anendnents were
adopted by the Zoning Comm ssion, that a
reasonabl e | ook at the property showed that
there was space for three |egal spaces, and
that's the schematic that we submtted to you.

And we believe that wunder the
circunstances it would be extraordinary to
have the Board construe the no additiona
spaces requirenent to nean that we need to
junp through extra hoops in order to create
spaces that are only hypothetical, because we
know we are not talking about the actual
hi storic use.

Nobody at t he heari ng IS
contendi ng that we are account abl e for stacked
parking in that lot once or twice a nonth
where there's sonebody there to open up the
gates and nove everyone in and out. And so
because that's not the case, we're in this
hypot heti cal world of trying to construct what

IS a reasonabl e anount of parking spaces to
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preserve.

And we believe that we've given
you a good faith effort in doing that, and,
therefore, that we are not destroyi ng exi sting
par ki ng spaces.

And | think that those are our
main points. Everything else -- as you can
see, | Dbelieve that the Board, in its
questions today, has denonstrated that it
under stands our argunents well. And we | ook
forward to the list of things that we'll be
submtting further argunents in witing on.

Thank you very nuch.

CHAl RPERSON GRI FFI S: Excel | ent .
Thank you very nmuch. Let's start there.

Ms. Bailey, if you wouldn't m nd
-- oh, do you have questions? Yes, indeed.

VI CE CHAI RPERSON M LLER: | just
have a couple of clarifying questions. Oneis
| just want to understand the relationship
between the enlargenent or the proposed

enl argenent and the parking spaces. | think
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you sai d when you bought the property you saw
that there was space for three spaces. And
then, | heard from the intervenor sonething
about your enl argenent woul d reduce t he nunber
of spaces that woul d be avail abl e.

MR GANNON: Well, | nean, this is
the debate we're having. But we clearly
reduced the area available behind the
building. | nean, that --

VICE CHAI RPERSON M LLER You
already did that.

MR, GANNON:  Well, no, we haven't
done that. W're asking -- we're seeking a
building permt that would allow us to bunp
out the back of the building --

VI CE CHAI RPERSON M LLER  Ckay.

MR, GANNON: -- you know, so that
It would be as big as the two buil dings are,
the two residences on either side. So we
woul d build out as much of the lot as those
two residences already do, and you can see

this on Exhibit 4, which is that surveyor's
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plat, which shows that the size of the

additionis nearly -- it's nearly twce as big
in-- it's about twice as big in square feet,
because it's -- it actually includes a

separate story.

So it's not on the map, it's not
actually -- it doesn't cone out in two
di nensions as being twice as big, but it does
nove back, you know, quite a bit. And so it
-- 1t takes 30.2 feet, it noves the back wall
of the building back by 30.2 feet. But we
believe that we configure the three spaces
differently, and we still have three spaces.

And so rather than having a 17-
foot aisle along one side where you go in and
have angle parking, we will renove the fence
and cone straight up the back and have three
spots that are perpendicular to the alley.

And so we believe we're not
destroyi ng parki ng spaces, even though we are
destroyi ng space that has been currently used

for parking in a sort of haphazard, non-
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conform ng way.

CHAl RPERSON GRI FFI S: Anyt hi ng
el se?

VI CE CHAI RPERSON M LLER One
ot her question. To your know edge, how comon
or unconmon are lots -- are substandard lots
t hat have school s on thenf?

MR, GANNON: | think that this is
-- | don't know of any public charter schools
that would have so-called substandard |ots.
| nmean, and, historically, because there was
no size requirenent, it hasn't been an issue.
D.C. Public Schools operated schools on much
| arger lots historically than the kinds of
school s that have been created over the |ast
10 years or so have been.

And so | think that the Zoning
Comm ssi on was cogni zant of this when they
adopted the rule earlier this year. And so
non- conf orm ng under the new rul es? Probably
still not many, but | don't know.

VI CE CHAI RPERSON M LLER:  So your
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answer goes just to public schools -- public
school s, charter schools. It doesn't go to
private schools or --

MR, GANNON: Well, private schools
are all special exceptions.

VI CE CHAI RPERSON M LLER: | know
that, right.

MR, GANNON: And so, you know, |
actually -- | haven't done any type of
analysis to discover how nmany special
exceptions granted for private schools have
I ncl uded vari ances or other sort of | eeway on
| ot size requirenents.

VI CE CHAl RPERSON M LLER  Ckay. |
just thought 1'd ask, since -- in case you
had. Thank you.

CHAI RPERSON GRI FFI'S: D d you have
a question, M. Mann?

MR GANNON: M. Chairman, there
Is one other thing | didn't nention in ny
closing remarks, in ny sunmation. | ] ust

wanted to explain the series of questions that
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| had for M. Alberti or fromthe ANC. | just
noted the thing that you had noticed -- you
said was already noted on your copy of the
ANC s witten report, which was that it did
not make -- it did not note the nunber of
persons necessary for a quorumor expl ain how
many were there as would be required by the
provision in the regulations dealing wth
that, which is in 3115.1(d).

And then, the other set of
questions about this odd di screpancy between
the m nutes, which tal ked about seven spaces,
and the final report that talked about 10
spaces, was about the fact that in 3115.1(Q)
It -- thereport has to indicate that the vote
on the -- what the vote on the notion to adopt
the report to the Board was.

And it does indicate that it was
unani nous, but that clearly assunes that there
actually was a witten report on which they
were voting, and M. Al berti's answers seened

toindicate that there was a witten report on
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whi ch they were voting. But | was just trying
to figure out what expl ained the discrepancy
bet ween t he m nut es, whi ch did not
substantively match what ultimately was
submtted to the Board of Zoning Adjustnent.

CHAl RPERSON @RI FFI S: Ckay. Do
you want us to address that, or 1is it
addr essed?

MR, GANNON:  Well, | think that,
you know, | don't know how you deal wth the
techni cal deficiency about the fact that it
didn't do one of the things that sonething
that is entitled to great weight needs to do
according to the zoning regul ations, and --

VI CE CHAI RPERSON M LLER:  What we
do is we m ght not grant the ANC great weight,
and so | think that it's good that you brought
t hat point out, and the ANC can cure that. At
this point, the record is still open. By
submtting another letter that has been
ratified by the ANC asserting that there was

a quorum and what you voted on and what the
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vote was, and that it was duly noticed, all
those things that are witten in that
provi si on.

CHAl RPERSON GRI FFI S: Anyt hi ng
el se?

(No response.)

Good. Let's turn to -- yes. No?
Ckay. Ms. Bailey, we're going to take care of
this first.

MS. BAI LEY: The appellant, M.
Chai rman, requested to respond to the brief
that was filed by M. George Keys today.

CHAl RPERSON Rl FFI S: Ri ght.
Response. (kay, good.

M5. BAI LEY: M. Crews indicated
that there mght be -- M. Crews indicated
that there mght be additional Cs of O that
exist for this property, and he -- if so,
there was a request to have those put into the
record.

ANC-6A is to file docunentation to

verify the ANC s vote on the appeal. They may
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al so provi de clarification of any
di screpanci es, as di scussed here today.

M. A berti, you indicated that
you woul d provide that, sir.

Ms. Mtten indicated that when
appropriate -- asked the question, when is it
appropriate for the property owner or the
Zoning Adm nistrator to go back and take a
| ook at the zoni ng regul ati ons where there may
be anbiguity that exists?

And |I'm not sure, M. Chairman,
whet her the Board wants proposed findings of
fact and concl usions of |aw.

CHAl RPERSON GRI FFI'S:  Let's start
wth a couple of these. The last piece, in
terns of the request to indicate and submt
when it's appropriate to go back into the
| egi sl ative history of interpretation, | don't
t hi nk we need sonething so general as that to
be addressed in the record here, unless others
feel differently.

VI CE CHAI RPERSON M LLER:  Per haps
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she just neant when they're nmaking their | egal
argunents they can just address statutory
construction wth respect to making that
assessnent. |If we |look at the | egislation on
its face, or when you can go --

CHAI RPERSON GRI FFI'S:  That's fi ne.
That's not -- | don't see that as an

i ndi vi dual subm ssion, but rather it shoul d be

VI CE CHAI RPERSON M LLER:  No.

CHAlI RPERSON QR FFI S: - -
intertwned with the case presentation.

VI CE CHAl RPERSON M LLER: Ri ght.
Wth the | egal argunents, yes.

CHAl RPERSON GRI FFI S: Ri ght . We
can find that at the end, the findings and
concl usions, the draft orders. But before we
do that, we're going to have -- the primary --
| think the primary step in terns of the
record mai ntai ning -- being mai ntai ned openis
the response to M. Keys' subm ssion. And, of

course, M. Gannon, the ANC, and M. Crews are
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goi ng to bal ance out -- respond to that. That
will come into the record.

| wll say that that response for
-- so that we don't extend this a huge anount
of time for filings. Cbviously, any of that
information w |l be, then, put together inthe
findi ngs and concl usi ons and t he
I nterpretations of that response.

We al so had -- yes, as indicated,
we' re going to have the ANC address the 3115,
the Cof O if any others are found. And we
had one nore provision in terns of the
calculations in the parking, M. Crews, if the
record were | eft open. However, | will not be
requiring that. | think that goes beyond any
of the germane argunents, of which we have
bef ore us today.

It went to the provision of 2100.6
and how one woul d hypot hetically cal cul ate t he
Intensity of use. I think we've focused
directly on 2100.5 and its jurisdiction to

this or not. Unl ess other nenbers feel
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differently on that, | think that just opens
us up to a large opportunity for and need for
responses and reresponses to address what
woul d need to be addressed. Yes.

MR GANNON: Just very quickly,
can we assune that the Board wll decide this
on the basis of the current version of 2100.5?
If the Zoning Comm ssion is hearing next
Monday amendnents -- they're having a public
heari ng on Monday on potential anmendnents to
2100. 5.

CHAI RPERSON CGRI FFI'S:  Gosh, | hope
they invite us.

MR GANNON: |'"m sure that vyou
could submt comrents for the public record.

CHAI RPERSON GRIFFI'S: | just said
that on the record.

Yes, absolutely. The hearing that
happens on Mdnday woul d have no bearing for
us. This is --

VR,  GANNON: If you nove quickly

enough, certainly not. If they, you know,
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deci de to adopt energency text anmendnents or
sonet hi ng, that woul d change thi ngs.

VI CE CHAI RPERSON M LLER: | don't
know. | really have to think about it. I
mean, on the one hand, M. Crews was dealing
with, did he nmake an error based on the |aw
that was in effect at the tine? And that
woul dn't have been this one.

CHAI RPERSON GRIFFI'S:  And | don't
think he ever swayed from that. There's no
way. | nean, that's --

VI CE CHAl RPERSON M LLER:  Yes.

CHAI RPERSON GRIFFI'S: | don't see
how -- we could not legally go back intine to
the point at which M. Crews was review ng
this.

MR. GANNON: W nentioned that in
the |l ast paragraph of our brief. We think
that that's a consistent reading of -- | think
the provision is 3204, but the provision that
says that we need to evaluate it on the basis

of the lawat the tinme the building permt was
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| ssued.

CHAl RPERSON GRI FFI S: | think we
have concurnent fromthe nenbers that are here
present now, and | don't see why we woul d ever
wai ver fromthat.

MR, GANNON: Ckay. Thank you.

CHAl RPERSON GRI FFI S: Ckay. Al
right. So that being said, how nuch tinme do
we need to get that in? How nuch tinme? The
responses -- is tw weeks anple tine to
respond to the subm ssion of M. Keys today?

MR, GANNON: One week would be
fine with us.

CHAl RPERSON R FFI S One week?
Can the ANC respond, or want to respond, in a
week? Can you al so get the -- okay.

Come on up. Make yourself
confortable. The statenent you said, as |ong
as it doesn't require a vote fromthe ANC --
and ny understanding is fromyour ANC letters
that you are the authorized representative of

t he ANC.
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MR. ALBERTI: Yes, that's correct,
and that's what | was asking you to clarify.
That there is no further authorization needed
for submssions to this --

VI CE CHAI RPERSON M LLER: Not if
that's what they've authorized you to do. But
| don't know if --

MR,  ALBERTI : Qur neeting is on
Decenber -- | believe the letter validating
what was done in Septenber wll be authorized

CHAl RPERSON GRI FFI S: Ckay. But
sonme clarification --

VI CE CHAI RPERSON M LLER: Ckay,
good.

CHAI RPERSON GRI FFI S: -- in that
opportunity -- w ndow of opportunity, the
clarification of the authority of you to
continue to represent the ANC, because
statutorily, if you read the regul ations, you
are supposed to have an ANC vote for

everything that's presented to us. So it's a
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dry -- here's the resolution, we have voted,
here is the vote.

MR ALBERTI: Okay.

CHAI RPERSON Rl FFI S: There 1is
| atitude, ny understanding of the ANC s | aw,
and al so the regul ati ons and our regul ati ons,
so just build that into the sentence.

MR ALBERTI: Yes, okay.

CHAI RPERSON GRI FFI'S: O we can do
that. | think it will facilitate -- it also
gets the communi cation of authorities going.

Ckay. M. Crews, obviously, any
time you find Cof Os that's comng in --

MR. CREWS: Right.

CHAI RPERSON CGRI FFI'S:  Go ahead.

VR. CREW: Because of the
hol i day, so we woul d require at | east a couple
of weeks.

CHAl RPERSON @RI FFI S: Hol i days?
What hol i days?

(Laughter.)

Two weeks, you said, or -- yes.
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Yes, no, that makes total sense. \Wat date
are we tal king? M. Bailey, for Tuesday here,
If we did two Tuesdays fromtoday at 3:007?

M5. BAILEY: Decenber 5th.

CHAI RPERSON @RI FFI S: Decenber
5th? The 5th? That's the subm ssions we j ust
tal ked about? Ckay. The 5th, pencil that in.
We're going to get all of this together.

| think it nmakes sense to set this
for our normally scheduled public neeting,
whi ch woul d be January 9th, which neans if we
had fi ndi ngs and concl usi ons seven days prior
-- Ms. Bailey, that would be -- pardon ne?
Right, we need to deal wth the holidays on
that. That's the 2nd, isn't it?

MS. BAILEY: Let's see.

CHAI RPERSON @RI FFI S: Monday is
the 1st. January 1st is Mnday, 2nd is --

M5. BAILEY: Yes, M. Chairnman.

CHAI RPERSON GRI FFI S: -- January
2nd.

NMS. BAI LEY: Sur e.
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CHAl RPERSON GRI FFI S: The 3rd is
t he national BZA holiday, and the 4th --

(Laughter.)

Well, what's the preference in
ternms of filing? Prior tothe 1st? It would
be that Friday at 3:00? M. Gannon? It's
either going to be that, or it's going to be
t hat Wednesday, the 3rd.

MR GANNON: | think that | would
prefer Wednesday, the 3rd.

CHAI RPERSON CGRI FFI S: Ckay.
Wednesday, the 3rd, additional tine. M.
Bail ey, you don't see any difficulty wth
that, do you?

MS. BAILEY: No, sir.

CHAI RPERSON GRI FFI S: Excel | ent .
So let's start that. That wll be the
fi ndi ngs and concl usi ons on the 3rd of January
at 3:00. That gives anple tine to get that
out to the Board for the final neeting on the
9th. Problens?

VI CE CHAI RPERSON M LLER: No. I
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just want to comment, though. I think, you
know, findings and conclusions, | think it's
nore conclusions | think when we're dealing
wth how to interpret whether an error was
made, that nost of the enphasis would be on

| egal argunent as opposed to too many fi ndi ngs

of fact.
CHAI RPERSON CGRI FFI'S:  Absol utely.
VI CE CHAI RPERSON M LLER  Ckay.
CHAI RPERSON GRI FFI'S:  Absol utely.
Believe ne, | just used the nonencl ature that
we always close with -- this is obviously an

appeal, and it's based nuch nore on the | egal
| ssues, of which we've held to, I think, very
wel | and successfully as opposed to maybe sone
ot her appeals, successfully pointed on the
| ssues at hand.

That being said, we've got much
nore time than just a week to get any other
responses. | think we can do an added week on
the week of -- Ms. Bailey, the 12th at 3:00

for those responses? As that first subm ssion
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cones in on the 12th, that's all cobbled
together, and then you do what you will with
It as you put together your |ast draft orders.
Yes.

MR CREWG: And just to clarify,
so for the 12th, all I'"mon the hook for is
the additional C of Gs?

CHAl RPERSON @RI FFI S And an
opportunity to respond to M. Keys
subm ssi on

MR CREWS: Ch, and M. Keys.
Ckay. Because | thought that was --

CHAl RPERSON GRI FFI S: Ri ght . On

the 5th, right. W're noving that to the

12t h.

MS. BAI LEY: M. Chairman, is it
okay if | just repeat everything?

CHAI RPERSON CGRI FFI S: Yes,
absol utely.

V. BAI LEY: Ckay. The

subm ssions are due Decenber 5, 2006. The
responses to those submssions are due
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Decenber 12, 2006.

CHAlI RPERSON CGRI FFI S: First
subm ssions on the 12th. | just changed it,
gave nore tinme, just because we're so far off.

MS. BAI LEY: Ckay. The first
subm ssion, then, is due Decenber 12, 2006.
The findings of fact are due on January 3,
2007. And then, the Board has scheduled a
deci sion for January 9, 2007.

CHAl RPERSON GRI FFI S: Exactly.
Ckay. There it is. Any questions?
Procedural s? Dates? Are we all set?

(No response.)

Excel | ent . Thank you all very
much. We do appreciate it.

Ms. Bailey, is there any other
busi ness for the Board this afternoon?

(No response.)

If there's no other Dbusiness,
| et' s adj ourn.

(Whereupon, at 6:36 p.m, the

proceedi ngs were adj ourned.)
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