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P-R-O-C-E-E-D-I-N-G-S1

10:04 a.m.2

CHAIRMAN GRIFFIS: Good morning,3

ladies and gentlemen.  This is the public4

hearing of the Board of Zoning Adjustment of5

the District of Columbia.  My name is Geoff6

Griffis, I'm the Chairman.7

Joining me today is the Vice-Chair8

Ms. Miller and Mr. Etherly, our other esteemed9

colleague on the Board.  Representing the10

National Capitol Planning Commission, with us11

is Mr. Mann. 12

And representing the Zoning the13

Commission with us this morning, at our14

hearings, is Mr. Turnbull.  Copies of today's15

hearing agenda are available for you.16

They are located at the table17

where you entered in the hearing room.  You18

can pick it up and see where you are on the19

chronology.  We will get through all four20

cases this morning, in our session.21

There are very important aspects22
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that you need to fully understand, in my1

opening remarks, so I will get through them.2

If there are questions, of course, I can take3

procedural questions on that.4

However, it should be known that5

all proceedings before the Board of Zoning6

Adjustment are recorded.  They're recorded in7

two fashions.8

The first and most important is9

the Court Reporter, who is creating the10

official transcript.  The Court Reporter is11

sitting on my right on the floor.12

Attendant to that, I'd ask that13

everyone fill out two witness cards, prior to14

coming forward to speak to the Board.  Those15

two cards are located where you enter in the16

hearing room.17

They're also located at the tables18

in front, where you will provide your19

testimony.  Two cards filled out and given to20

the Court Reporter, prior to coming forward.21

When you do, and are ready to22
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address the Board, make yourself comfortable,1

and you're going to need to turn the2

microphone on and state your name and address3

for the record.  You only need to do this4

once, and then you can proceed.5

With all that, we will have you6

spelled correctly in the transcript and we7

also know what you say and you'll get all8

credit for it.9

Second way we are being recorded10

is we're being broadcast live, on the Office11

of Zoning's website.  There are cameras all12

through room, no need to be concerned about13

that, but you should know that that is also14

happening.15

Attendant to that, and lastly, I16

ask that people turn off cell phones and17

beepers, so that we don't have a disruption of18

the transmissions.19

The order of procedure for our20

special exceptions and variances is, and21

always is, as follows.  First, we hear from22



7

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

the Applicant, their case presentation.1

Secondly, we will hear all Government reports2

that have filed memos, attendant to that3

application.4

The Office of Planning, the5

Department of Transportation, these are6

typical agencies that file in applications.7

Third, we will hear from the ANC8

within which the property is located.  Fourth,9

we will call forth any persons or parties in10

support of an application.11

Fifth, we will call forth any12

persons or parties in opposition to an13

application.  And, sixth, finally we will14

return to the Applicant for any rebuttal15

witnesses or closing remarks and conclusions.16

Cross examination of witnesses17

that are presented is able, are able, cross18

examination of witnesses are able to be cross19

examined by the ANC and the parties in the20

case.21

Obviously, the Applicant is a22
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party in the case.  We will establish other1

parties as we call forth the case, and the2

ANC, within which the property is located, is3

automatically a party within the case.4

I won't go through all the5

designations and determinations, regulations6

in our power to direct cross examination.  If7

that's needed, believe me, I will take that8

upon myself to do it in the specific case.9

It should be well known that the10

Sunshine Act requires that this Board conduct11

all its hearings in the open and before the12

public. 13

We do enter into Executive14

Sessions both during or after hearings on15

cases, in order to review facts of a case and16

sometimes to do limited deliberation.17

However, it be assured that all of18

our decisions and deliberations are put forth19

in the public forum and on the record.  Our20

Executive Sessions are in accordance with the21

Sunshine Act, our rules, regulations and22
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procedures.  1

The decision of this Board in2

contested cases must be based on this public3

record.  So, it should be known, we are4

creating that in this room today.5

And all the information that's6

provided, or any information that you believe7

is important for this Board to make its8

determination, should come into the record,9

either in oral form or in written form.  It10

will be given an exhibit.11

This Board will only deliberate on12

that which is in the record.  So, attendant to13

that, we'd ask also that if we take a break or14

on recess or at a lunch break, that you do not15

engage Board members is private conversations16

today, so that we don't give the appearance of17

receiving information outside of the public18

record.19

At this point, let me say a very20

good morning to Ms. Bailey, who is with the21

Office of Zoning.  Ms. Glazer, with the Office22
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of the Attorney General.  Mr. Moy will be1

joining us also with the Office of Zoning.2

I'm going to ask that all persons3

present, that are planning to provide4

testimony to the Board today, if you would5

please stand and give your attention to Ms.6

Bailey, she's going to swear you in.7

(All witnesses are sworn.)8

CHAIRMAN GRIFFIS: Excellent, thank9

you all very much.  With that, then, we can10

move to any preliminary matters.  Preliminary11

matters are those which relate to whether a12

case will or should proceed today.13

If, you believe a case is on our14

schedule that should not proceed, you have15

some issue with it, or you're not prepared to16

go forward, if proper notice, adequate notice17

hasn't been provided.18

If you would please come forward19

at this time.  Those are elements of20

preliminary matters that the Board needs to21

hear immediately. 22
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With that, I'm going to ask if1

preliminary matters would be indicated by2

having a seat in front us.  Ms. Bailey, are3

you aware of any preliminary matters for the4

Board's attention?5

MS. BAILEY: Mr. Chairman, members6

of the Board, to everyone, good morning.7

CHAIRMAN GRIFFIS: Good morning.8

MS. BAILEY: Staff doesn't have any9

at this time, sir.10

CHAIRMAN GRIFFIS: Excellent.  But11

it appears that we do have one preliminary12

matter from those present here today.  We're13

going to hear that right now.  Good morning.14

MR. JARBOE: Good morning, Mr.15

Chairman, members of the Board.  My name is16

Kenan Jarboe, I am with ANC-6B, and I do wish17

to bring up a preliminary matter is Case18

Number, it's the third case.19

CHAIRMAN GRIFFIS: 17537?20

MR. JARBOE: 17537, correct, 74021

13th Street.  And I apologize if this is not22
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relevant, but I need some guidance from the1

Board here and indulgence of the Board.2

This case has been something that3

we've been, it's been hard for us to get4

around.  And what I'm going to propose is that5

this be remanded back to the Zoning6

Administrator for further clarification.7

And I say that for two reasons.8

We have two notifications on this particular9

case.  One for a Special Exception and one for10

a Variance.11

CHAIRMAN GRIFFIS: Good.  And let12

me stop you here.  First of all, is the13

Applicant present?  Would you mind coming up?14

17537, you would B- 15

MR. JARBOE: And then there's a16

secondary issue about whether the Zoning17

Administrator completed their review on this,18

particularly with an issue of a side court.19

I think the drawings of the20

particular building clearly show that this21

particular building does not go lot line, the22
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addition does not go lot line to lot line.  It1

indents from the existing building.2

Therefore, my reading of the3

Zoning Regulations is that it's creating an4

illegal side court on there.5

CHAIRMAN GRIFFIS: Okay.6

MR. JARBOE: There was nothing in7

the Zoning Administrator's decision.  In fact,8

I talked to the Zoning Administration last9

night.10

CHAIRMAN GRIFFIS: Action from the11

Zoning Administrator is not required, though,12

to bring a case before us.  In fact, most13

cases come before us before they go the Zoning14

Administrator.15

So, I understand your issue of16

evidencing all the relief that might be17

required.  However, before we go too far into18

that, I'd like to have the Applicant introduce19

themselves for the record.  Yeah, just touch20

the base, there's a knob, or rather on the21

other one.22
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Boy, you've got a whole bunch of1

equipment.2

MR. TABBS: Okay, sorry about that.3

It's the first time here.4

CHAIRMAN GRIFFIS: Indeed.5

MR. TABBS: My name is Victor6

Tabbs, and I am the Applicant and I'm the7

Homeowner of the property located at 740 13th8

Street, SE.9

CHAIRMAN GRIFFIS: Okay.  And your10

current address is?11

MR. TABBS: My current address,12

where I reside?13

CHAIRMAN GRIFFIS: Yes.14

MR. TABBS: Currently I'm residing15

in Maryland, at 11727 Pindell Chase Drive,16

Fallston, Maryland.17

CHAIRMAN GRIFFIS: Okay.18

MR. TABBS: And I've been residing19

there temporarily B- 20

CHAIRMAN GRIFFIS: That's okay, I21

just needed it for the record.22
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MR. TABBS: B- until I get this1

straightened out.2

CHAIRMAN GRIFFIS: Excellent.  The3

preliminary issue we have with this case is4

that we don't have evidence in affidavit that5

this was posted.  Is that correct?  Is that6

your understanding?7

MR. TABBS: Yes.8

CHAIRMAN GRIFFIS: Okay.  So it9

hasn't been posted.  The second question I10

have, have you amended, officially amended the11

application for a variance based on 400.112

limitation of the number stories?13

MR. TABBS: Yes, I have.14

CHAIRMAN GRIFFIS: Okay, okay.  So15

I think we need to remedy that first, as a16

posting.  Is there any indication of why this17

wasn't posted?18

MR. TABBS: Actually, it wasn't19

posted because it was an oversight on my part.20

CHAIRMAN GRIFFIS: Okay.21

MR. TABBS: I wasn't aware of it22
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until I came down here on B- 1

CHAIRMAN GRIFFIS: Friday.2

MR. TABBS: B- Friday.3

CHAIRMAN GRIFFIS: Right.4

MR. TABBS: And I went through my5

files and one of the staff members pointed it6

out to me, saying that it wasn't posted and7

maybe I can post it.8

And when I went, I got the posters9

from the staff member, and when I went to post10

it I notice on the posting that it had the11

descriptions of the initial letter, which was12

a four-story, for the variance.  I posted a13

special exception.14

CHAIRMAN GRIFFIS: Okay.15

MR. TABBS: So, I didn't post16

anything.17

CHAIRMAN GRIFFIS: I see, okay.  I18

think it would be important to have this19

posted and especially with the change of the20

relief required.21

So, let me hear from other Board22
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members, but I would like to set this off,1

have it posted today and set it off for the 142

days required for posting, which would be, I3

think we can make the 12th.4

Let me hear from the Applicant5

first.  Is there any difficulty in that day?6

If we were to set this for a hearing on that7

day, the 12th?8

MR. TABBS: No, not at all.9

CHAIRMAN GRIFFIS: Okay.  Ms.10

Bailey, I was thinking that we'd probably do11

that first in the afternoon.  Do you see any12

difficulty with that schedule?13

MS. BAILEY: No, Mr. Chairman.14

CHAIRMAN GRIFFIS: Board members?15

How is the morning on the 12th, the first case16

in the morning?17

MR. TABBS: I'm available.18

CHAIRMAN GRIFFIS: Excellent.  Yes,19

you had a concern?20

MR. JARBOE: Mr. Chairman, I am21

wondering if you could put it off slightly22
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longer?  The reason being, because of the1

confusion over this, that maybe that the ANC2

would like to revisit this case at our next3

meeting in December?4

CHAIRMAN GRIFFIS: When's your5

meeting?6

MR. JARBOE: The second Tuesday in7

December.  I don't have my calendar in front8

of me and I don't know what that date is.9

CHAIRMAN GRIFFIS: That would be10

the 12th.11

MR. JARBOE: That would be the 12th.12

If it's that evening, then we would be, if13

we're going to reconsider this.  Because it14

was, what we had notification of was a15

variance and a special exception, and the16

dynamics of the vote had to do with the17

interplay between those two cases.18

I can't say that we're going to19

reconsider, but I personally will bring it up20

for reconsideration at the ANC.21

CHAIRMAN GRIFFIS: Right.  22
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MR. TABBS: Can I just add1

something?  I mean I would definitely like to2

get the input of the ANC and the neighbors,3

and I think I have reached out to, especially4

the neighbors.5

But I would personally like to6

move this on, because it's been a while.  I7

mean I've waited five months for a hearing.8

CHAIRMAN GRIFFIS: Right.9

MR. TABBS: So, it's been a while.10

CHAIRMAN GRIFFIS: I think we've11

got a critical issue here and I think what I'd12

like to do, and suggest that perhaps you all13

meet, not an official of the ANC.14

You've had that meeting.  The15

substance is here, and move ahead with that.16

We have a case that dropped off on the 12th,17

which is why we have an opening.18

If I don't hit this date, then19

it's actually pushed off probably until20

February, which doesn't make a heck of a lot21

sense in terms of getting people in the que22
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down and through us, in an expedited fashion.1

We'll take the time we need to, to2

go through it all on that date.  And obviously3

give ample time for the ANC to address those4

issues.5

MR. JARBOE: Mr. Chairman, my6

concern is that we won't have a time to vote7

on that.  But I do have a solution to that.8

Is that under the bylaws of the ANC, in9

emergency situations, the Executive Committee10

can meet as if they are the ANC, to have that11

vote then ratified at the full ANC meeting.12

I don't know whether we want to13

avail ourselves of that, but that might be a14

possibility.  15

CHAIRMAN GRIFFIS: Well, I16

appreciate that, and I think that would be a17

great thing to pursue and to look at.  18

Mr. Tabbs, I'm going to ask that19

you have submitted into the record, prior to20

the hearing, a drawing or just a clarity of21

drawing.  The reproduction quality, I can't22
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really read a lot of the dimensions on the1

plans, which is understandable.  But, we need2

one clear drawing that indicates the height of3

the ceiling of the first level.4

Well, you're indicating, well,5

yes, we're going to need the height of the6

ceiling of the first level from the adjacent7

grade.8

MR. TABBS: Okay.  The height of9

the ceiling on the first level.10

CHAIRMAN GRIFFIS: Right, right.11

MR. TABBS: Okay.12

CHAIRMAN GRIFFIS: Okay, and then13

the record, of course, should be open for any14

additional filings you have.  We'd like to15

have those in seven days prior.  I'll give you16

a date of when that should be submitted.17

If you have additional address to18

the variance that you're going to be seeking,19

you know, just the test case and anything else20

you want to put in writing ahead of time.21

MR. TABBS: Okay, so you're saying22



22

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

the variance, you mean the special exception?1

CHAIRMAN GRIFFIS: Special2

exception and variance.  Because you've3

amended your application to include a variance4

from limitation of number of stories under5

400.1, correct?6

MR. TABBS: Well, my initial7

application was for a special exception.8

CHAIRMAN GRIFFIS: Right.9

MR. TABBS: And a letter for the10

variance came in part via an error.  I've11

never requested a variance.  It was just for12

a special exception, only.13

CHAIRMAN GRIFFIS: Okay.14

MR. TABBS: I've never requested15

for a variance.  It's just that the letter16

came from the Zoning Branch, like I said, via17

an error.18

CHAIRMAN GRIFFIS: Okay.19

MR. TABBS: As a variance.20

CHAIRMAN GRIFFIS: And what do you21

think that error was?22
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MR. TABBS: I'm not exactly sure1

what the error was, but it took me four, maybe2

four months to work with them to correct it.3

I can only say, when I sit down4

and spoke with the technician, that she was5

looking at the rear of the building and it, on6

the drawings, it does look like, from the7

rear, that it is a four-level unit, but it's8

not.9

The description is a three, the10

description, once this is done, will be a11

three-story, plus a cellar, once it's all12

done.13

CHAIRMAN GRIFFIS: Okay.  Here's14

what you're going to need to do.  Boy.  You're15

going to need to get clarity on that right16

away.  I would, there's a couple of things.17

I would advertise it as a variance18

immediately, so that we can hit the 12th.  So19

that you have the posting time already done.20

And then be prepared either to make a case for21

the variance or make a case to the fact that22
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you don't require the variance.1

And that case for not requiring2

the variance, is going to be based, is exactly3

what I just requested you put into the record.4

It's that dimension.5

If you can work with the Zoning6

Technician, or someone in the Zoning Branch to7

rescind that letter, that a variance is8

required, that would be fine.9

The Board has full jurisdiction to10

remove that from relief, if we find that you11

don't need it.  But somehow, right now, we're12

bound to the fact that you have been referred13

to us by the Zoning Administrator for needing14

a variance from the stories.15

MR. TABBS: Okay.16

CHAIRMAN GRIFFIS: So, it's a17

pretty bright line, easy thing to calculate.18

So we'll be able to figure it out if you don't19

get it all done.  With that being said B- 20

MR. TABBS: Okay, if I could just21

add one other thing.22
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CHAIRMAN GRIFFIS: Sure.1

MR. TABBS: The letter that I2

received B- 3

CHAIRMAN GRIFFIS: June 15th?4

MR. TABBS: Well, both of them were5

dated June 15th.  The date wasn't changed.6

CHAIRMAN GRIFFIS: I understand.7

MR. TABBS: But the special8

exception letter that I received with9

proposing a three-story plus cellar, and it's10

for a special exception.11

CHAIRMAN GRIFFIS: Right.12

MR. TABBS: That's what this letter13

states.  It doesn't say variance.14

CHAIRMAN GRIFFIS: I understand.15

MR. TABBS: So that's why I'm just16

a little confused at how the variance comes17

in.18

CHAIRMAN GRIFFIS: And the second19

letter, though, and it's signed by the Zoning20

Administrator, that says a variance pursuant21

to 40.1 to allow four-story rear addition to22



26

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

the existing three-story structure in the R-41

Zone District.  So we've got to clear that up.2

MR. TABBS: Okay.3

CHAIRMAN GRIFFIS: If you have4

questions today or after today, the Office of5

Zoning staff here can possibly assist.6

MR. TABBS: Okay.7

CHAIRMAN GRIFFIS: If the Zoning8

Administrator's office isn't assisting, in9

terms of clarification.10

MR. TABBS: Okay.11

CHAIRMAN GRIFFIS: But I would be12

ready for that.  However you want to address13

it, you're going to have to address it.  And14

there might be some clarity of meeting with15

the ANC, too.  They're fairly versed in all16

these issues.  It either is or it isn't.17

MR. TABBS: Okay, yeah.18

CHAIRMAN GRIFFIS: So, we just need19

to figure that out.20

MR. TABBS: Okay, thank you.21

CHAIRMAN GRIFFIS: What else?22
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MR. ETHERLY: Mr. Chair, very1

briefly.  I believe there are party status2

requests or a request attached to this.  So it3

will be your intention to deal with that on4

the rescheduled date of December the 12th?5

CHAIRMAN GRIFFIS: Excellent, thank6

you for bringing that up.  Absolutely.  What7

I would request, is that you do have Mr.8

Cassidy, is Mr. Cassidy present?  Yes, indeed.9

If you would avail yourself just10

to deliver to him any information that you're11

submitting into the record.  We haven't12

established them as a party at this point.  We13

won't until the 12th.14

We either will establish or not.15

However, best to have everyone seeing the same16

thing so we don't have time required on the17

12th taken up with reviewing issues.18

MR. TABBS: How would I get that,19

mail or go through the ANC?20

CHAIRMAN GRIFFIS: Yeah, if you21

wouldn't mind, he's here.  That's Mr. Cassidy22
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right there.  You guys can communicate on how1

you each want to get information.  And,2

please, we'll try to make it as easy as3

possible to get information.4

MR. JARBOE: Mr. Chairman, I'm5

informed that Mr. Cassidy will not be6

available on the 12th.  Is there a possibility7

of substituting a party for his, another8

neighbor for his testimony.9

I'm quite not sure how the process10

works.11

CHAIRMAN GRIFFIS: Mr. Cassidy, why12

don't you come up for a quick second.  Okay,13

if you would just state your name and address,14

please?15

MR. CASSIDY: My name is Bryan16

Cassidy, I live at 748 13th Street, S.E.  I'm17

an Architect and I have followed this from18

last December.19

CHAIRMAN GRIFFIS: Thank you, Mr.20

Cassidy.  Let me ask you, are you wanting just21

to present testimony in opposition on this?22
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MR. CASSIDY: Opposition, yes.1

CHAIRMAN GRIFFIS: Okay, you just2

want to present testimony?3

MR. CASSIDY: Yes, I have the4

neighborhood, I represent the neighborhood.5

Unfortunately, I have to be at a graduation at6

Washington State University.7

CHAIRMAN GRIFFIS: I understand.8

There's a difference between presenting as a9

person and testimony and being a party in the10

case.11

MR. CASSIDY: I applied for party12

status.13

CHAIRMAN GRIFFIS: That I have14

right in front of me, indeed, Exhibit Number15

29.  What I'm asking you, however, is whether16

you would like to just present your testimony17

as a person, or are you wanting to participate18

as a party, which would mean a full case19

presentation, calling witnesses.20

You would be able to cross examine21

witnesses.  You would also, in all of that,22
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you are also obligated for anything the Board1

requests of the Applicant, if there's any sort2

of filings that we have or briefings or3

anything of that nature.4

So there's two different levels.5

Everyone is able to participate.  We can take6

your view as a person, and you can provide7

your testimony, or we will pursue a party8

status.9

MR. CASSIDY: Well, what do you10

advise?  It's my availability that bothers me.11

I will not be available on December 12th.12

CHAIRMAN GRIFFIS: Right, we'll get13

to that issue, but let's start with the first14

issue.  What would you advise him?  I think15

that was his question.16

MR. JARBOE: That was his question,17

Mr. Chairman.  Umm, my concern would be that18

he would be allowed to submit written19

testimony and from other neighbors.20

CHAIRMAN GRIFFIS: He doesn't have21

to submit those.22



31

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

MR. JARBOE: And I don't know if1

you have to be a party in order to do that.2

CHAIRMAN GRIFFIS: The record is3

open for that, if they want to submit that.4

I mean they should have or could have, but we5

don't need a party in the case to gather up6

letters from everybody.  Is that the only B-7

MR. JARBOE: That was why, that8

would be my only concern other than you're9

missing his excellent testimony.10

CHAIRMAN GRIFFIS: Yes.  So your11

advice to him is?12

MR. JARBOE: My advice to him is13

that I don't think party status is necessary14

for him.  I think the ANC can handle the party15

status.16

CHAIRMAN GRIFFIS: Okay.  Now going17

to the conflict on the 12th, because we want18

to make sure that everyone is addressed.  Mr.19

Cassidy, is it possible for you to put your20

testimony in writing to submit for the 12th,21

if the Board will review?22
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MR. CASSIDY: Yes, they can1

everything in writing.2

CHAIRMAN GRIFFIS: That would be3

brilliant.4

MR. CASSIDY: I have to be at a5

graduation, that's it.6

CHAIRMAN GRIFFIS: Congratulations.7

MR. CASSIDY: Not mine.8

CHAIRMAN GRIFFIS: Oh, well.9

MR. CASSIDY: My student.10

CHAIRMAN GRIFFIS: Okay, good.  It11

sounds like it's all coming together.  Very12

well.  Other concerns?  13

(No response.)14

CHAIRMAN GRIFFIS: We're going to15

set a date then.  Ms. Bailey, if you wouldn't16

mind assisting me.  That Tuesday prior to the17

12th, at 3:00, Mr. Cassidy, Mr. Tabbs, the18

ANC, we're going to need all of the19

information into the record at that time.20

MS. BAILEY: That's December the21

5th, Mr. Chairman.22
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CHAIRMAN GRIFFIS: Excellent, thank1

you very much.  December 5th, 3:00?2

MS. BAILEY: Yes, sir.3

CHAIRMAN GRIFFIS: Mr. Cassidy, if4

you are organizing other letters or what have5

you, you can obviously tell the neighbors to6

put that in.  We'll keep the record open for7

that.8

I would advise you that any9

letters that come in, should go directly to10

addressing the specific issues that are11

covered under the variance, and/or special12

exception.13

And, Mr. Tabbs, we're leaving the14

record very open for you, in terms of15

presenting any other written submissions on16

the case presentation and/or relief that's17

required or not required.18

MR. TABBS: So will that be due in19

by the 5th, also?20

CHAIRMAN GRIFFIS: Yes, yes.21

MR. TABBS: Okay.22
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CHAIRMAN GRIFFIS: Okay.1

MR. JARBOE: Mr. Chairman?2

CHAIRMAN GRIFFIS: Yes.3

MR. JARBOE: Could I ask for some4

guidance on the other issue of the side yards?5

Is that an issue, then, that needs to be taken6

up with the Zoning Administrator or is that7

something that should be brought up at the8

hearing?9

CHAIRMAN GRIFFIS: Let's get10

quickly into that.  The point is you're saying11

that the actual wall doesn't sit on the12

property line?13

MR. JARBOE: Correct.14

CHAIRMAN GRIFFIS: Mr. Tabbs, is15

that correct?16

MR. JARBOE: On either side.17

MR. TABBS: That is correct, and18

the reason why it's not sitting on the19

property line, the addition was bumped out20

based on an existing addition that was there.21

There was a ten foot addition22
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existing.  And when I made the application, I1

made the application based on the addition2

that was already there.3

I spoke with the Project Manager4

of this case and voiced that to him, and we5

sort of came up with an agreement as to what6

we can do, or what I can do with that.7

CHAIRMAN GRIFFIS: When you say8

Project Manager, who do you mean?9

MR. TABBS: The Project Manager of10

the Office of Planning.  Matt?11

CHAIRMAN GRIFFIS: And here he is.12

MR. JESSICK: Yeah, I spoke with13

Mr. Tabbs and made it clear that having those14

very small side courts would be a definite15

issue with us.16

As stated in my reports, they17

could be a potential fire hazard or health18

hazard.  So, Mr. Tabbs and I discussed various19

methods of either filling in the courts with20

some additional wall system, or where that21

wasn't possible, perhaps permanently sealing22
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that empty space.1

But we definitely want to see2

those side courts filled in.3

CHAIRMAN GRIFFIS: Okay.  So there4

it is.5

MR. TABBS: Yeah, yeah, that's no6

problem, that's not an issue for me.  I can7

fill those in.8

CHAIRMAN GRIFFIS: Okay, by the9

12th, why don't you have something ready for10

us to see or at least, have it in even prior,11

on how you're going to address that.12

Okay, what else?  Anything else13

that we can do at this time?  At this time,14

Mr. Tabbs, I want to make sure that you know15

if I answer all your questions procedurally,16

do you have any other questions on this?17

MR. TABBS: No, I don't have any18

questions on it.  I just apologize for being19

in the situation.20

CHAIRMAN GRIFFIS: Not to worry.21

Get ready for the 12th.  Make sure you post22
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that property.  Any procedural questions or1

technical questions that you have, please2

avail yourself to the Office of Zoning Staff.3

They're excellent here and they're4

obviously very well aware of all that needs,5

and these requirements.  Ms. Miller has a6

question?7

MS. MILLER: I have a question with8

respect to the ANC.  According to my records,9

we don't have a report in the record.  Is10

there one?11

MR. JARBOE: You should have12

received a letter.13

MS. MILLER: A letter?14

MR. JARBOE: A letter, yes.15

MS. MILLER: Representing the ANC's16

position?17

MR. JARBOE: Representing the ANC's18

position.19

MS. MILLER: Okay, I'll look for20

that.21

MR. JARBOE: I apologize, I can, I22
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do have a copy of that here.1

MS. MILLER: I'm not sure if my2

other Board members have it.  I just want to3

clarify that we had a report, because you were4

talking about a re-consideration and I wasn't5

sure we had the report.  Okay, it's just been6

brought to our attention.7

CHAIRMAN GRIFFIS: So that was just8

put into the record on the 20th. 9

MR. JARBOE: Yeah, the letter that10

I have is dated the 15th.  It may not have11

been received until the 20th.  We'd asked for12

the seven waiver because the meeting took13

place within seven, actually a week ago.14

CHAIRMAN GRIFFIS: So we're going15

to have to take that up, too.  I think we're16

going to put that in.  But can you make sure17

Mr. Tabbs has that letter before he leaves?18

MR. JARBOE: Certainly.19

CHAIRMAN GRIFFIS: Great, thank20

you.21

MS. MILLER: Can I just clarify22
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also, so, the fact that this hearing will be1

held on December 12th, you indicated that your2

bylaws allow for your Executive Committee to3

meet and vote on reconsidering action that was4

already ratified.  Is that what you're saying?5

MR. JARBOE: Umm, the, yes.  The6

Executive Committee has the power to act as7

the full ANC in emergency situations.  The8

last time we did that was 9-11.9

But subject to then the10

ratification of the full ANC.11

MS. MILLER: Right, okay.12

MR. JARBOE: So, potentially, I13

could come in here, give testimony, and the14

next day have to rescind it all.15

MS. MILLER: Right.16

MR. JARBOE: But, normally, that17

doesn't happen.  And conceivably we could meet18

and our Planning and Zoning Committee and19

Executive Committee, simultaneously when we20

view this again, which would be the week21

before the first Tuesday of the month.22
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MS. MILLER: Okay.  And I know that1

it's difficult to do this, but is there also2

the option, if you really wanted to, of having3

a special meeting with less notice required,4

on an emergency basis, for the whole5

community?6

MR. JARBOE: Yes, there is.  Yes,7

there is.8

MS. MILLER: Okay.9

MR. JARBOE: I didn't think about10

that option, but yes, that covers that option.11

MS. MILLER: Okay, okay, thank you.12

CHAIRMAN GRIFFIS: Anything else?13

Any other clarifications?14

(No response.)15

CHAIRMAN GRIFFIS: Very well, thank16

you both very much, we'll see you on the 12th.17

Oh, we put it in the morning, correct?18

Excellent.  The case is in the morning and19

obviously the schedule will be published.20

If there's nothing further, then,21

thank you and let's move ahead and call the22
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first case of the morning.1

MR. JARBOE: Thank you.2

MS. BAILEY: Application Number3

17539 of Istiqomah Knights, pursuant to 114

DCMR 3104.1, for special exception to allow a5

front porch enlargement and a rear deck6

addition to an existing, single-family row7

dwelling, under Section 223, not meeting the8

lot occupancy requirements, that's Section9

403.10

The property is zoned R-4, and11

it's located at 619 Orleans Place, N.E.,12

Square 855, Lot 363.13

CHAIRMAN GRIFFIS: Good morning.14

I'll just have you introduce yourself for the15

record.16

MS. KNIGHTS:  Good morning, Mr.17

Chairman, my name is Istiqomah Knights.  I am,18

my address is 619 Orleans Place, N.E.,19

Washington, D.C.20

I've requested for special21

exceptions for decks and a porch.22
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CHAIRMAN GRIFFIS: Excellent.  The1

Board has reviewed the entire record, it is2

very full.  I think you could stand on the3

record, if you would like, or if there's any4

things you would like to highlight for us,5

that would be fine at this time.6

MS. KNIGHTS: Actually, I'm asking7

for approval.8

CHAIRMAN GRIFFIS: That's a good9

ask. 10

(Laughter.)11

CHAIRMAN GRIFFIS: That being said,12

let's take any questions from the Board.  This13

is obviously a very simple addition and14

straightforward.15

It does fit under the Section 22316

for addition or enlargement for the front17

porch and also for the rear deck addition.18

Are there any questions or19

clarifications from the Board?20

(No response.)21

CHAIRMAN GRIFFIS: Not needing any22
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clarifications, let's move right away to the1

Office of Planning.  A very good morning to2

you, sir.3

MR. MOORE: Good morning, Mr. Chair4

and members of the Board.  I'm John Moore, the5

Office of Planning, and we, too, will stand on6

the record and support the application.7

CHAIRMAN GRIFFIS: Thank you very8

much.  It's an excellent report and the9

analysis, obviously, Office of Planning is10

recommending approval of the requested special11

exception under 223.12

If there's nothing further from13

the Board, questions of Office of Planning?14

Does the Applicant have any cross examination15

of the Office of Planning?  Any questions of16

them?17

Do you have the Office of18

Planning's report?19

MS. KNIGHTS: Not at the moment.20

CHAIRMAN GRIFFIS: Okay.21

MS. KNIGHTS: Mr. Chairman, this22
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report?1

CHAIRMAN GRIFFIS: Yes.2

MS. KNIGHTS: Yes, I do.3

CHAIRMAN GRIFFIS: Excellent, good.4

Do you have any questions of it?  Any5

questions for the Office of Planning?6

MS. KNIGHTS: No, actually, it7

looked good.8

CHAIRMAN GRIFFIS: Agreed.  That9

being said, I don't have any other attendant10

Government reports for this application.  This11

is not located, in my notes, in a historic12

district.13

Is the ANC present, ANC-6C?  Is a14

representative from the ANC?15

(No response.)16

CHAIRMAN GRIFFIS: Not noting any17

representative from the ANC.  The Exhibit18

Number 23, does show the ANC-6C, by unanimous19

vote, 7 to zero, is recommending approval of20

the application.  Is there questions of that,21

any questions or clarifications?22
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(No response.)1

CHAIRMAN GRIFFIS: Not noting any,2

let's move ahead then to any persons present3

on Application 17539.  Are there persons4

present to provide testimony in this case in5

support of the application?6

(No response.)7

CHAIRMAN GRIFFIS: In opposition to8

the application?9

(No response.)10

CHAIRMAN GRIFFIS: I feel like an11

Auctioneer.  Okay, not noting any persons12

present in support or in opposition to the13

application, to provide testimony, we'll turn14

it over to the Applicant for any closing B-15

oh, I should make note of Exhibit 24, which is16

a letter of support for the Near Northeast17

Citizens Against Crime and Drugs.18

We would take note of that.  I19

know we have all looked at that, in accordance20

with this.  I'll turn it over to you for any21

closing remarks you might have.22
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MS. KNIGHTS: Actually, this is the1

same one that you have?2

CHAIRMAN GRIFFIS: Excellent, yes.3

MS. KNIGHTS: Okay.4

CHAIRMAN GRIFFIS: They note in5

their second paragraph that at a justifiable6

quorum on the September 6th, 2006, they took7

this up.  Okay, anything else?  Any other8

questions?9

(No response.)10

CHAIRMAN GRIFFIS: What are we11

looking at?  Nothing else?12

MS. KNIGHTS: No, no questions.13

CHAIRMAN GRIFFIS: Very well.14

Thank you very much.  If there's nothing15

further, then I think it's appropriate to move16

ahead, as this record is full on this and I17

would move approval of Application B- 18

MS. KNIGHTS: Well, actually one19

more, sorry.  From this point, where should I20

go?21

CHAIRMAN GRIFFIS: Be patient and22
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we'll let you know.  We'll see how it all1

turns out.  I'm kind of on pins and needles,2

myself.3

MS. KNIGHTS: Okay.4

CHAIRMAN GRIFFIS: I believe it5

would be appropriate to take a motion of6

approval of Application 17539, for special7

exception under 223, for the premises at 6198

Orleans Place, N.E.9

X : Second, Mr. Chair.10

CHAIRMAN GRIFFIS: Thank you very11

much.  I think it's very clear and a great12

reliance on the analysis and recommendation of13

the Office of Planning.14

But also in reviewing the entire15

special exception requirements of which have16

all been addressed within this record that it17

is appropriate for approval.18

There is no opposition indicated,19

which would indicate that there were elements20

in which we should further deliberate on.  And21

I would open it up for any other discussion or22
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deliberation, at this time, from the Board.1

(No response.)2

CHAIRMAN GRIFFIS: Not noting3

anything additional, we do have a motion4

before us, and it has been seconded.  I ask5

for all those in favor signify by saying aye?6

(Chorus of ayes.)7

CHAIRMAN GRIFFIS: And opposed?8

(No response.)9

CHAIRMAN GRIFFIS: Abstaining?10

(No response.)11

CHAIRMAN GRIFFIS: Very well, Mr.12

Bailey, if you wouldn't mind recording the13

vote.14

MS. BAILEY: Mr. Chairman, the vote15

is recorded as 500, to approve the16

application.  Mr. Griffis made the motion, Mr.17

Etherly seconded.  18

Mr. Mann, Ms. Miller and Mr.19

Turnbull supported the motion.  Are we doing20

a Summary Order, Mr. Chairman?21

CHAIRMAN GRIFFIS: Excellent.  I22
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see no reason to not waive our rules and1

regulations, unless there's any opposition of2

the Applicant or the Board members, we can3

issue a summary order on this.4

MS. BAILEY: Thank you, sir.5

CHAIRMAN GRIFFIS: Not noting any,6

thank you very much.  There it is.7

MS. KNIGHTS: Thank you, Mr.8

Chairman.9

CHAIRMAN GRIFFIS: Thank you very10

much.  We do appreciate it.  Let's move ahead.11

Call the next case.12

MS. BAILEY: Application Number13

17536 of Thomas Synhorst and Ben Kozlowski,14

excuse the pronunciation.15

Pursuant to 11 DCMR 3103.2, for a16

variance from the lot occupancy requirements17

under Section 403.  A variance from the rear18

yard requirements under Section 404.  And a19

variance from the nonconforming structure20

provisions under Subsection 2001.3, to allow21

the construction of a rear deck to a single-22
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family row dwelling in the Dupont Circle, R-5-1

B District.  The property is located at 14052

21st Street, N.W., Square 96, Lot 803.3

CHAIRMAN GRIFFIS: Thank you very4

much, Ms. Bailey.  A very good morning to you.5

If you wouldn't mind introducing yourself for6

the record?7

MR. KOZLOWSKI: Good morning, Mr.8

Chairman, Ben Kozlowski, and I live and reside9

and own 1405 21st Street, N.W., Washington,10

D.C.11

CHAIRMAN GRIFFIS: Excellent.  Why12

don't you move ahead.  This a variance, of13

course, and I'll let you address anything you14

need to.15

MR. KOZLOWSKI: What we're asking16

for is two variances for an existing deck.17

The first variance would be, we've exceeded18

our lot occupancy, and we're asking for a19

variance under Section 403.20

And the second variance, is a21

variance from a rear yard requirement from22
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under Section 404.1

CHAIRMAN GRIFFIS: Excellent.  I2

noted in your statement explaining how the3

Applicant meets the specific tests and4

regulations for the variance.5

That you've established there is a6

uniqueness based on the fact that this was7

built prior to 1900, or at least prior 1958,8

when our zoning regulations were adopted.  Is9

that correct?10

MR. KOZLOWSKI: That is correct.11

CHAIRMAN GRIFFIS: Okay.  And then12

what's the practical difficulty then, in terms13

of meeting the requirements of the14

regulations?15

One would say, of course, the16

existing lot occupancy is existing and17

nonconforming.  Is that right?18

MR. KOZLOWSKI: That's correct.19

CHAIRMAN GRIFFIS: And you're20

looking just to fill in a small area of which21

is, I'm not sure whether it is or isn't, but22
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may well be a nonconforming court.  1

So you're filling in that little2

kind of cut of the building itself?3

MR. KOZLOWSKI: Right, but it's not4

on the first floor, ground level, it's on the5

second floor.6

CHAIRMAN GRIFFIS: Right, which is7

the main level of the residential, isn't it?8

MR. KOZLOWSKI: That's correct.9

CHAIRMAN GRIFFIS: Okay. And10

there's no access from the rear on this?11

MR. KOZLOWSKI: Yes, that's12

correct.13

CHAIRMAN GRIFFIS: And there's this14

tall wall that shades the grade level at the15

basement or cellar?16

MR. KOZLOWSKI: That's our17

neighbor's, yes.18

CHAIRMAN GRIFFIS: Oh, interesting,19

okay.20

MR. KOZLOWSKI: That's not ours.21

CHAIRMAN GRIFFIS: Okay.  22
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MR. KOZLOWSKI: And I also have the1

letters of, signatures of support from our2

neighbors.3

CHAIRMAN GRIFFIS: So the issue, in4

terms of putting on that structure, is the5

fact that you need some step-out space that6

allows you to have outside light and air area.7

MR. KOZLOWSKI: That's correct.8

CHAIRMAN GRIFFIS: That's not9

easily accessible at the lower level, and10

there's no way on this level to easily do it,11

except extending well into the rear yard,12

that's already a nonconforming rear yard, or13

filling in that area.14

MR. KOZLOWSKI: That's correct.15

CHAIRMAN GRIFFIS: And what are you16

attaching on the property line?  What are you17

attaching to?18

MR. KOZLOWSKI: I'm not sure I19

understand your question.20

CHAIRMAN GRIFFIS: Me neither, but21

it sounded good to say.  No, the issue is,22
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umm, that you have a property line wall, your1

property then cuts back from it, right?2

You have posts that are going to3

hold up.  What is on the property line for4

your neighbors, on your neighbor's, where the5

deck will go?6

MR. KOZLOWSKI: Actually, the deck7

is there.  I have pictures of the deck.8

CHAIRMAN GRIFFIS: Yeah, I know.9

MR. KOZLOWSKI: It's in the pile.10

There's a lattice fence on the side.11

CHAIRMAN GRIFFIS: Okay.  And12

what's it on the, oh, I see.  So can you walk13

in from 1407 21st Street, into your property?14

MR. KOZLOWSKI: No.15

CHAIRMAN GRIFFIS: Underneath that16

deck?17

MR. KOZLOWSKI: No.18

CHAIRMAN GRIFFIS: What B- 19

MR. KOZLOWSKI: 1407?  Our20

neighbors?21

CHAIRMAN GRIFFIS: Yeah.22
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MR. KOZLOWSKI: Can the neighbors1

walk into our property?2

CHAIRMAN GRIFFIS: Yeah, what's3

underneath that deck?4

MR. KOZLOWSKI: That's our property5

underneath there.  It's our basement.6

CHAIRMAN GRIFFIS: Yeah.  What's on7

the property line?  Extending into the rear8

yard from that deck is a wood fence.  But what9

happens underneath it?10

MR. KOZLOWSKI: That wood fence11

that you see underneath of that darker colored12

one is our neighbors fence.  Underneath there13

is a window to our basement.  Am I doing a14

good job explaining that, or no?15

CHAIRMAN GRIFFIS: No, I'm probably16

not doing a good job asking the question.17

MR. KOZLOWSKI: Underneath our deck18

is two windows and a door.  They're our, to19

our place, which goes into our basement.20

CHAIRMAN GRIFFIS: What's on the21

property line at that area?22
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MR. KOZLOWSKI: These are brick, a1

brick patio that's always been there.  2

CHAIRMAN GRIFFIS: Is there3

anything that extends up that closes off that4

area?5

MR. KOZLOWSKI: No, there never has6

been anything there.7

CHAIRMAN GRIFFIS: So you could,8

conceivably, from your neighbors, walk into9

that driveway or area and then walk onto your10

property.  Underneath your new, underneath11

your proposed deck.12

MR. KOZLOWSKI: There's an alley13

there and so, hypothetically, anybody could14

walk onto their neighbors, yes.  The whole15

back alleyway is open.16

CHAIRMAN GRIFFIS: I don't think it17

makes much difference, I'm just trying to get18

clarification on what, what was underneath19

there.20

MR. KOZLOWSKI: There was never21

anything there before, if that's what you're22
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asking.1

CHAIRMAN GRIFFIS: Yeah, no, okay.2

Anything else?  Questions?3

MR. TURNBULL: Mr. Chairman?4

CHAIRMAN GRIFFIS: Yes, Mr. B- 5

MR. TURNBULL I'm just curious.6

I'm looking at the photograph and I'm looking7

at the plan.  He photograph sort of shows like8

it's angled a bit.  Is it angled?9

MR. KOZLOWSKI: It is angled, so10

were courteous of our neighbors, so we didn't11

go into her side.12

MR. TURNBULL Is there, is there, I13

think Mr., the Chairman was looking.  Is there14

a door, then, underneath there, or window?15

There is a window?16

MR. KOZLOWSKI: Underneath the deck17

there is a window, yes.18

MR. TURNBULL: Okay, so you can't19

come out underneath then, from your place?20

MR. KOZLOWSKI: You can, yeah.21

MR. TURNBULL: You could open up22
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the window?1

MR. KOZLOWSKI: Yeah, there's, you2

can come out the window, yeah, you can come3

out at the bottom there.4

MR. TURNBULL: But then there's no5

separation of wall between your property and6

your neighbor's property, right?  At least it7

shows right now.8

MR. KOZLOWSKI: There's, she has,9

our neighbor, there's a line there which is on10

her property.  She's got a brick wall.11

MR. TURNBULL: A low wall?12

MR. KOZLOWSKI: Those are all13

condos next to us.14

MR. TURNBULL: I see.15

MR. KOZLOWSKI: So she's got a16

brick wall, it's not even a wall.  It might go17

up to your knees if you're standing on it.18

And she has flowers there.19

MR. TURNBULL: Okay.20

MR. KOZLOWSKI: That's her property21

line.22
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MR. TURNBULL: Okay.1

MR. KOZLOWSKI: We didn't make any2

changes that was underneath there.  No changes3

were made to B- 4

MR. TURNBULL: Yeah, I was just5

looking.  The plan submitted sort of shows6

that it's more of a rectangle, but it looks7

like you modified it in the field to make it8

angled?9

MR. KOZLOWSKI: So we weren't going10

to infringe upon her views.11

MR. TURNBULL: I see.  Okay.  Thank12

you.13

CHAIRMAN GRIFFIS: Anything else?14

MS. MILLER: This may be in the15

papers, but could you just refresh my memory.16

The addition is already built, correct?17

MR. KOZLOWSKI: That's correct.18

MS. MILLER: And how is that?  Is19

that because you didn't know you needed20

variance relief?21

MR. KOZLOWSKI: That's correct.22
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MS. MILLER: Okay.1

CHAIRMAN GRIFFIS: Anything else?2

Any other questions?  Any other questions at3

this time?4

(No response.)5

CHAIRMAN GRIFFIS: Very well, let's6

move right ahead then to B- unless there's7

anything else you'd like to address at this8

point?9

MR. KOZLOWSKI: No, thank you.10

CHAIRMAN GRIFFIS: Okay, let's move11

ahead then.  I don't see an Office of Planning12

representative with us today.13

MR. KOZLOWSKI: I do have the14

Office of Planning's recommendation for15

approval.16

CHAIRMAN GRIFFIS: Absolutely, me,17

too.  Exhibit 23 in the record and they are18

recommending approval of the variance relief19

for the lot occupancy.20

What's interesting, and we're not21

going to get into this too much, but you have,22
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and as advertised, as a variance for the rear1

yard requirements under 404.2

Of course, you're not impacting3

the rear yard, in my view, although we're just4

going to proceed with this, because I don't5

think that that is one of the non-conformities6

of the property, but not necessarily rising to7

the level of needing variance from.8

With that being said, let's move9

ahead.  Is there any other highlights of the10

Office of Planning that need to be addressed?11

I would note that they do state12

and they lay out very well their analysis in13

terms of the uniqueness.  The uniqueness was14

enough for me, in terms of the existence prior15

to the regulations.16

But they also go into, and it's an17

important aspect, because it fits into the18

practical difficulties.  The size of the lot.19

The lot use begin unusually small at 88420

square feet.21

I think we've seen requests for22
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closets that are larger than that.  However,1

the developed structure, of course, taking in2

a small portion of that, and the lot3

occupancy, as we've addressed, which is also4

indicated.5

I think they have a very6

descriptive verbiage talking about that area7

of which the deck is going into, and they call8

it as a hemmed in area.9

And clearly it is a very defined10

area.  By, one, your neighbor's adjoining11

structure, and also the property line, and12

then your structure and then the rear yard.13

And they think, they also, I'll14

highlight, just the fact that they, I think,15

are very persuasive in talking about the16

practical difficulty in utilizing and enjoying17

your property in terms of the outside light18

and air and space, from the main level of the19

residential, which is not what they've20

indicated, but it is fairly clear from the21

record, that it is that.22
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There it is.  Others?  Mrs.1

Miller?2

MS. MILLER: I guess Office of3

Planning is not here, but I was just wondering4

what was happening with Historic Preservation?5

MR. KOZLOWSKI: They had no comment6

on it.7

MS. MILLER: So that means you8

don't need to go before the Board?9

MR. KOZLOWSKI: No, it was in our10

log, as of yesterday, that they had no11

response to it.12

MS. MILLER: Okay, thank you.13

MR. KOZLOWSKI: Thank you.14

CHAIRMAN GRIFFIS: Okay, anything15

else?16

(No response.)17

CHAIRMAN GRIFFIS: Very well.  I18

don't have any other attendant Government19

reports with this application.  We have just20

now addressed the Historic Preservation.  Let21

me ask, is the ANC-2B present?22
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(No response.)1

CHAIRMAN GRIFFIS: Not noting any2

representatives of the ANC-2B.  I've noted3

that they didn't take any position on it, and4

we do have that in Exhibit 24.5

Let's move ahead, then, and ask6

for any persons present in Application 17536,7

in support or in opposition, to come forward8

at this time?9

(No response.)10

CHAIRMAN GRIFFIS: Persons to11

provide testimony?12

(No response.)13

CHAIRMAN GRIFFIS: Not noting any14

indication of that, let's turn it over to you15

for any closing remarks you might have?16

MR. KOZLOWSKI: I think we covered17

it all.18

CHAIRMAN GRIFFIS: Okay.  Very19

well.  Any other comments, questions,20

concerns?21

(No response.)22
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CHAIRMAN GRIFFIS: Very well, I1

think we should move forward with the2

Application, and I would move approval of3

Application 17536 for the variance from the,4

well, as advertised, however the critical5

lines support the lot occupancy and any6

addition to nonconforming structures under7

2001.3.  It's also as applies to the variance8

from the rear yard requirements in the 404,9

and I ask for a second.10

MR. MANN: Second.11

CHAIRMAN GRIFFIS: Excellent, thank12

you very much.  We'll let Mr. Mann take that13

one.  I think it's, the record has been14

entirely full and clearly we look at this, and15

not to mention, we didn't address this16

publicly and orally, but the de minimus17

request of the variance is self-evident in18

this case, as we look at the unique aspect to19

it.20

One being an existing21

nonconformity.  Two, the small proximity of22
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the size of the lot.  And three, I found that1

the most particularly unique aspect is having2

no rear access out.3

That it's a, one might say, a4

little postage stamp or rear yard, obviously,5

also nonconforming.  All those have come to be6

realized in the practical difficulty in7

creating just one step-out space off the main8

level of the residential, as it would not9

comply with the lot occupancy, and it is10

nonconforming.11

That being said, we haven't seen12

anything that would tend to have us be13

persuaded that this would fly in the face of14

the Zone Planner Map, or in any way be against15

public good.16

And therefore, I would obviously17

support the motion.  I will open it up for the18

deliberation.  If there's no, yes.19

MS. MILLER: I just want to note, I20

think that the Office of Planning report21

captures the variance test really well.  And22
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at the conclusion where it says that there's1

a practical difficulty for the Applicant,2

created by the lot's small size and it's3

location among a budding lot, which makes it4

difficult for them to have reasonable outdoor5

recreation area, they say relative to6

contemporary standards.7

And there's been no evidence at8

all of any adverse impact on the public or the9

neighbors, at all by this.  So I think it10

clearly meets the variance test.11

CHAIRMAN GRIFFIS: Excellent.12

Excellent point to bring into the record.13

Anything else?14

(No response.)15

CHAIRMAN GRIFFIS: If there's16

nothing, anything further, very well, we do17

have a motion for approval, it has been18

seconded.  As for all those in favor, signify19

by saying aye.20

(Chorus of ayes.)21

CHAIRMAN GRIFFIS: And opposed?22



68

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

(No response.)1

CHAIRMAN GRIFFIS: Abstaining?2

(No response.)3

CHAIRMAN GRIFFIS: Ms. Bailey?4

MS. BAILEY: Mr. Chairman, the vote5

is five, zero, zero, to approve the6

application.  Mr. Griffis made the motion, Mr.7

Mann seconded, Ms. Miller, Mr. Etherly, and8

Mr. Turnbull supported the motion.9

CHAIRMAN GRIFFIS: Excellent.  Is10

there any objection to waive our rules and11

regulations for summary order on this?12

(No response.)13

CHAIRMAN GRIFFIS: Not noting any14

objection, why don't we issue a summary order.15

Thank you very much.16

MR. KOZLOWSKI: Thank you very17

much.18

CHAIRMAN GRIFFIS: Have a great19

afternoon.  Let's move ahead.20

MS. BAILEY: Mr. Chairman, the next21

case I'm going to call the application the way22
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I believe it is currently.  It's been changed1

or revised several times, but this is what I2

believe the relief is needed today.3

This is what I believe is needed4

for today.  Application Number 17521 of 6015

through 645 H Street Ventures, LLC, pursuant6

to 11 DCMR 3103.2, a variance from the lot7

occupancy requirements under Section 772.  A8

variance from the residential recreation space9

requirements, under Section 773.10

A special exception from the lot11

occupancy requirements under Subsection12

1324.4.  A special exception from Subsection13

1303.2, to permit a relocated curb cut on H14

Street.  15

And special exception relief16

pursuant to 2514.2, for a 35-foot extension of17

lesser restricted district into a more18

restrictive district, to allow the19

construction of a new, mixed use, as a20

residential and commercial building, on a lot21

that has 6,000 square feet or more of land22



70

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

area, under Subsections 1320.4, and 1325.1

The property is located in the H2

Street, N.E. Commercial Overlay District at3

premises 601 through 644, 645 H Street, N.E.4

It is zoned HS/C-2-A and HS/C-2-C.5

There is a motion, Mr. Chairman,6

from the Stanton Park Neighborhood Association7

for the Applicant to, for the Board to require8

the Applicant to demonstrate compliance with9

H Street Design Guidelines.10

CHAIRMAN GRIFFIS: Nothing else?11

MS. BAILEY: That's it.12

CHAIRMAN GRIFFIS: That reading was13

longer than our first case this morning.  Very14

well, let's move ahead.  Are we ready?  Who's15

here?16

MR. FREEMAN: Good morning, members17

of the Board.  My name is Kyrus Freeman.  I'm18

here on behalf of the Applicant.  We are in19

the process of getting our team ready.  We're20

running a little late and did not really21

expect the morning agenda B- 22



71

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

CHAIRMAN GRIFFIS: Good, how much1

time do you need?2

MR. FREEMAN: Fifteen minutes?3

CHAIRMAN GRIFFIS: Perfect.  You4

let us know when you're ready.5

MR. FREEMAN: Okay, thank you.6

( W h e r e u p o n ,  t h e7

foregoing matter went8

off the record at 10:559

a.m., and went back on10

the record at 11:2311

a.m.)12

CHAIRMAN GRIFFIS: Very well, are13

we ready?  Very well, let's continue.  Is the14

representative from ANC-6A present?  If you15

wouldn't mind coming up.16

Do we have a Stanton Park17

Neighborhood Association Representative?18

Excellent.  6th and H Street Neighborhood19

Association?  Is anyone that's here present20

that believes that they put in a request for21

party status that I haven't called?  22



72

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

(No response.)1

CHAIRMAN GRIFFIS: Indeed.  Oh, if2

you're bringing something in, if you would3

provide it to Ms. Bailey.  Very well.  When4

last we left off we had nothing accomplished.5

So here we are today.6

Why don't I just have you turn on7

the microphone there, and I'm just going to8

have that panel, if they would, just introduce9

themselves for the record.10

MR. RONNENBERG: My name is Drew11

Ronnenberg, I'm the Economic Development and12

Zoning Committee Chair for ANC-6A.13

CHAIRMAN GRIFFIS: Excellent.14

MR. RONNENBERG: My address is 64615

11th Street, N.E.16

MR. EDWARDS: My name is Monte17

Edwards.  I co-chair the Land Use Committee of18

Stanton Park Neighborhood Association.  I19

reside at 330 E Street, N.E.20

CHAIRMAN GRIFFIS: Thank you.21

MS. AXAM: Hilary Axam, 6th and H22
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Street Neighborhood Association.  We are1

comprised of voting members who live within2

200 feet of the subject property.  And my3

address is 616 G Street, N.E.4

CHAIRMAN GRIFFIS: Thank you, all.5

Questions from the Board?6

(No response.)7

CHAIRMAN GRIFFIS: Questions and8

clarification?9

(No response.)10

CHAIRMAN GRIFFIS: Ms. Axam, Mr.11

Edwards, how do your elements of interest and12

representation join or how are they similar?13

MS. AXAM: There's now substantial14

agreement among all the community groups, as15

reflected in the filings of late last week.16

CHAIRMAN GRIFFIS: Okay.  And is 6A17

a party to that also?18

MR. RONNENBERG: Yes, we are.19

CHAIRMAN GRIFFIS: Okay.20

MR. EDWARDS: And so is Stanton21

Park.22
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CHAIRMAN GRIFFIS: Perfect.  Mr.1

Saleem, did you put in a request for party2

status, previously, or is this the first3

indication?4

MR. SALEEM: (off microphone.)5

CHAIRMAN GRIFFIS: Would you mind6

coming up?  I'm going to need you to be on the7

record if you say anything.  Do we have8

another chair?  Thank you.9

You said you filed one of the10

forms requesting party status?11

MR. SALEEM: It was my12

understanding a letter was sent by the13

secretary, but when I asked the office they14

said they never received it.  15

So, in turn, I decided to come16

down today and file the letter.17

CHAIRMAN GRIFFIS: Okay.  And, do18

you want to just briefly state how you would19

be uniquely or distinctly affected if this was20

approved, based on the representation from the21

Main Street B- 22
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MR. SALEEM: H Street, Main Street1

basically is a partner with the District2

residents and merchants, in reference to3

building a viable economic corridor along H4

Street.  5

A viable economically strong6

corridor, along the H Street area.  And we7

basically have membership for many of the8

businesses along the corridor.9

And we're charged with carrying10

out a decent design or be involved in a decent11

design along the corridor, making the corridor12

economically strong.13

Marketing the corridor, and14

different components, basically, in15

structuring the H Street corridor.16

CHAIRMAN GRIFFIS: Excellent.  Do17

you think all those elements are represented18

between the Stanton Park Neighborhood19

Association, and also the adjoining,20

surrounding neighbors, as represented by the21

6th and H, N.E. Neighborhood Association, as22
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well as 6A and 6C, is that right?1

I'm sorry, we've had a long of2

Ward 6s this morning.  Do you believe that3

you're represented with all those elements?4

MR. SALEEM: I do.5

CHAIRMAN GRIFFIS: Excellent.6

Well, then, there it is.  Mr. Glasgow,7

comments, positions by the Applicant?  I'm8

assuming that you're representing the9

Applicant.  You can introduce yourself for the10

record.11

MR. GLASGOW: Yes, sir, for the12

record, my name is Norman M. Glasgow, Jr., the13

law firm of Holland and Knight, on behalf of14

the Applicant in this case.15

My understanding is, is that all16

representatives in part, persons who have17

requested party status, are all in support of18

the application.  We have no objection.19

CHAIRMAN GRIFFIS: Is that the20

case?  It's just a happy day.  Okay, very21

well.  Board members, questions, problems?22
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Mrs. Miller?1

MS. MILLER: You're all seeking2

party status now as proponents, is that3

correct?4

MR. EDWARDS: In support.5

MS. MILLER: In support, I6

understand that.  And your issues are all in7

agreement so that are you, how are you seeking8

to participate?  As one group joined together9

in support as a party or what?10

MR. EDWARDS: Stanton Park has two11

motions pending, currently, concerning the H12

Street Design Guidelines.  We believe that the13

Applicant, in their presentation, will address14

each of the specific guidelines.15

We applaud the Office of Planning16

in coming to the conclusion that the specific17

guidelines, rather than the general intent, is18

what is important.19

I think that once we hear the20

Applicant's presentation, if it is what we21

expect it to be, Stanton Park can withdraw its22
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motions concerning compliance with the1

guidelines because we believe the Applicant2

will have demonstrated that compliance.3

And we will withdraw our motion of4

the 16th, which put us as the Office of5

Planning Report for advocating compliance with6

general intent, rather than specific7

guidelines, because the Office of Planning's8

Supplemental Report of yesterday, indicated9

that substantial compliance, with the10

individual guidelines is essential.11

And, by addressing those12

guidelines, in our settlement discussions, was13

one of the main reasons that we were able to14

achieve settlement and to preserve those15

guidelines for future applications for the16

development of the H Street corridor, is vital17

to all of us.18

Particularly the H Street Main19

Street Program, Stanton Park, the ANCs, and it20

extends beyond just, of course, the residents21

within 200 feet of this project.22
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Although they are vitally1

interested in this project, I think all of us2

are interested in the future development of H3

Street.4

MS. AXAM: On behalf of the5

neighbors, just to address your question of6

whether we are now one group, since we're in7

agreement at this point, I think the record8

would be most accurate to continue to reflect9

distinct groups who are all in agreement at10

this point.11

There are issues held open, as12

you're aware.  There's an agreement to13

bifurcate where resolving zoning relief and14

massing issue today.  There are still ongoing15

negotiations with one relevant special16

exception held open.17

At this time the community groups18

are aligned in seeking a vigorous enforcement19

of the Design Guidelines, the specific20

guidelines, as well as their intent, and we21

anticipate that the community will maintain22
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its current unity and continue to speak with1

one voice.2

But it would be most accurate to3

reflect that there are a number of different4

interests that have come together.  So we5

request our party status remain as is.6

MS. MILLER: Thank you.7

MR. EDWARDS: And let me just8

clarify, from Stanton Park's viewpoint.9

Pursuant to our prior appearance in this case,10

before this Board, we have tried to somewhat11

divide our focus in terms of what we emphasize12

on this project.13

And, as we go forward, with these14

design, the details of the design, we will15

continue to have slightly different emphasis,16

but a common interest in the final product.17

MS. MILLER: Let me just follow up18

on this then.  Perhaps you can just identify19

your slightly different impacts so that they20

make you a little bit unique from each other,21

where we'd grant party status to each group,22
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for slightly different reasons.1

MR. EDWARDS: As you're probably2

aware, Stanton Park proposed the initial draft3

for the H Street Design Guidelines and the H4

Street Overlay.5

We've been intimately concerned6

with the details of that Overlay and the7

Design Guidelines.  I think I pointed out that8

H Street is quite unique, because every other9

commercial Overlay Area is in a historic10

district.11

And you can apply the historic12

guidelines.  However, here, it is not in an13

historic district.  We had to develop Design14

Guidelines.  And this, unlike the other15

commercial Overlay in which the Historic16

Preservation Review Board is asked to address17

those guidelines, here the BZA is asked to18

address Design Guidelines.19

A somewhat unique situation.  And20

it's something that Stanton Park continues to21

be interested in, not only for this22
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development, but that this development is the1

template for future developments along the H2

Street corridor.3

And preservation of the integrity4

of those guidelines, will continue to be a5

primary interest of Stanton Park Neighborhood6

Association.7

MR. RONNENBERG: Drew Ronnenberg8

from ANC-6A.  I would like to, our focus is9

how this, how this development impacts10

precedents for development on the eastern end11

of the corridor and ANC-6A.12

The Overlay extends across two13

ANCs.  The Applicant has been very generous14

and has attended our Economic Development and15

Zoning Committee, and also one of our ANC16

Committees to give a presentation.17

We would like to, when the final18

design is settled, we would like them to come19

back to our ANC and present the final design.20

We think that if the, in the direction that21

this is headed, our ANC would support the22
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final design.1

So, therefore, we'd like, we'd2

also like to maintain our party status as a3

separate party, but we do have common4

interests and common goals.5

MS. MILLER: Okay, what I'm hearing6

so far is that they have common interests, but7

they have a little bit of different impacts.8

And that, and I mean Stanton Park9

has said that they were, if I'm correct,10

intimately involved in designing and11

developing the Design Guidelines, so that's12

different from ANC-6A, whose boundaries fall13

within the Overlay and he'll be impacted by14

it.15

So, I mean we can go on a little16

bit, but I think the Board's concern is that,17

you know, there wouldn't be five different18

parties cross examining and, you know, you'd19

have to, you may have separate interests that20

you focus on or that you want party status on.21

Mr. Saleem, maybe you can put on22
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the record your different impact or interest?1

MR. SALEEM: I guess our different2

impact is to make sure that they stay within3

the guidelines, one.  The design is very4

important to us to keep the flow of pedestrian5

traffic and retail traffic along the corridor.6

We, too, are concerned about, well, was7

concerned about the height, but that's behind8

us now.9

We, umm, we agree with some of the10

same issues that Stanton Park has and was a11

party in reference to that application.  And,12

basically, we feel that it's going to be a13

strong impact for the overall development of14

H Street and 6Cs development plan.15

MS. MILLER: Can Stanton Park16

represent your interest, then, it sounds like?17

MR. SALEEM: No, our interest,18

basically, is a little different.  And we have19

a Design Committee Chair who basically, she's20

out of town now on vacation, a holiday21

vacation, and she would normally be in this22
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place instead of myself.1

And some of those issues may be a2

little different.  We break our issues up, or3

our committees up into four different4

committees.  One being design, one being5

economic restructuring organization and6

economic and marketing.7

So, that component, that person8

would be here handling this issue.9

MR. EDWARDS: May I follow up on10

that?  Stanton Park has discussed with the11

parties our various interests in this.12

And Capitol Hill Restoration13

Society, you notice, has agreed to participate14

through Stanton Park Neighborhood Association.15

We feel, that based on what each16

of the individuals have brought to the17

discussions that have lead to the settlement,18

the different perspectives have been very19

valuable to bring us this far.20

We're asking the record be held21

open for design details.  We think those22
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perspectives are essential in that design1

review that's to go forward.2

CHAIRMAN GRIFFIS: No one is3

questioning getting in the perspectives of the4

groups that's being represented.  I think the5

Board is clear on the importance of that.  But6

we're at a, we're, there's a preliminary7

element of stages and there's just a quick8

clarification I think we can bring up.9

We can't grant four identical10

parties in a case.  I mean we're precluded11

from the regulations.  We have to make some12

distinction.  So that's all that's being13

asked.14

So what's the distinction.  I see15

a great distinction between Stanton Park16

Neighborhood Association and the 6th and H17

Street, N.E. Neighborhood.  That's very clear18

to me.19

I don't see much differentiation20

with what's being said between H Street Main21

Street and 6A.  I think there is some22
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distinction, it's just not being fully1

articulated at this point, however, it could2

well be joined into the Stanton Park.3

So, I don't think we need to take4

a lot more time with this.  I think we can5

move ahead. But that's all we're trying to get6

down to.  It has nothing to do with substance7

and it has nothing to do with positions.8

It has all to do with how you are9

represented.  How you will be represented in10

the case proceeding. And just a last thing, in11

terms of the H Street.  There's another piece12

that has to be addressed, because we do it13

with everyone.14

Anyone in any case we ask the same15

thing of everybody.  And the fact is that we16

don't have a filing of requesting party17

status.  We can fill that out, we can spend18

time on it.19

It is late, we need to deal with20

that also.  And so I think the most21

expeditious way is for H Street to join or22
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we'll deal with it individually.  That's where1

I am.  Yes?2

MR. EDWARDS: I would like to point3

out that while Stanton Park's emphasis is on4

the guidelines, architectural considerations,5

H Street Main Street is on the economic6

development of that corridor.7

A slightly different perspective,8

but an important difference, I think.9

CHAIRMAN GRIFFIS: Okay.10

MR. EDWARDS: 6A is just as11

important as 6C in which this resides.12

Because 6A is the other half of the H Street13

Corridor.14

CHAIRMAN GRIFFIS: That I know.  15

MR. EDWARDS: And, of course, the16

neighbors are vitally impacted.17

CHAIRMAN GRIFFIS: Okay, so then18

versus, so if 6A and 6C, why can't 6A19

represent the issues and elements that 6A20

wants?  Did I say that right?  6C.  I'll get21

it, I'm going to write them down.22
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Anyway, I'm not going to spend a1

lot of time.  I think you know my issue.2

Questions?  Follow up?3

MS. MILLER: The only question I4

have is with respect to H Street Main Street.5

If the interest is economic, how does that tie6

into this case differently than the other7

parties concerned about the guidelines and8

overlay? 9

I mean how is it that you need to10

participate as a party in order to protect11

impact on your members?12

MR. SALEEM: One, basically, is13

retail.  The other is marketing, marketing of14

the use of the building and help market the15

use of the building.  I think that would help16

bring, that would bring a great impact on the17

numbers in the, the, umm, what I want to say,18

the, umm, overall, umm, there's one word I19

want to use, critical mass of that area.  So,20

that's where we fall in.21

MR. RONNENBERG: I would like to22
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address why ANC-6A cannot represent us.  I1

actually went to ANC-6, excuse me, ANC-6C, I'm2

ANC-6A.3

I went to ANC-6C, and, excuse me,4

to ANC-6C, to their meeting and asked,5

basically, that the two ANCs work together to6

deal with these issues.  And I was rebuffed at7

the meeting and that we were, basically, we8

were stepping on their turf.9

And so I would, and so in order to10

protect our interests, I don't feel that, ANC-11

6C has made it very clear that we're distinct12

units and it was quite clear at the meeting13

that we have different interests.14

MS. MILLER: I just wanted to ask15

if the Applicant had an opinion on the party16

status applications?17

MR. GLASGOW: We won't step there.18

That's up to the Board.19

CHAIRMAN GRIFFIS: No position.20

Okay, this is what I see.  First of all, the21

last comment actually will have no bearing on22
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my decision, one way or the other, in terms of1

how the two ANCs meet or greet or work2

together, really, I don't think rises to the3

level of what we need to review in terms of4

the party request.5

But this is what I see.  I would6

support establishing the four parties in this7

case to move along.  I see, first of all, the8

Stanton Park Neighborhood Association not only9

has the background of the text, and the10

overlay and the guidelines, but also has11

established, among many things, but has12

focused on establishing the implementation and13

the development of this, as projects go14

forward.15

Clearly, the 6th and H, N.E.16

Neighborhood Association represents a very17

unique perspective.  It would be distinctly18

and uniquely impacted because it is the people19

that are here now that are looking at this and20

their impact.21

And that is a wide variety, but22
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also is a complex but important aspect, and a1

unique and distinct one.2

The H Street Main Street goes to3

this particular case, in looking at it, and4

how it fits into the retail corridor of which5

they are charged, and on which they are put in6

to implement.7

I would support the waiving of our8

timeliness requirements in order to hear that9

request for party status, and that they will10

have the unique and singular perspective,11

their impact would be obviously to that12

uniqueness.13

And, lastly, 6A and 6C, I see that14

the fact, as 6A is differing in many respects15

from the others in that it is uniquely16

impacted by a differing physical location, but17

well within the overlay.18

There's a different typologies,19

there's a different method, there are20

different issues as you move into that other21

ANC.  And therefore, the 6C would be22
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representative of those persons that would be1

impacted in this area.2

MR. RONNENBERG: Could I address3

the Board with one other issue?  We are within4

200 feet of this development.5

CHAIRMAN GRIFFIS: Right.  And6

that's not a question, and actually it's an7

interesting point of properties of which, how8

they get close to the boundary lines and what9

differentiates one or the other.  But, there's10

my comments.11

MS. MILLER: Now, is ANC-6C here?12

CHAIRMAN GRIFFIS: Yes, they're13

here.14

MS. MILLER: Because we don't,15

first of all, I mean I guess I would beg to16

differ with you, Mr. Chairman.17

In that, first of all, I think18

ANC-6C hasn't said that they would represent19

the interest of ANC-6A, yet.  And also there20

is a Court of Appeals decision that deals with21

ANCs that are affected by something, even like22
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right across the street from it, as being, as1

should be getting party status.2

I can't remember the exact case.3

I think it's Georgetown or something.  So I4

think it would be better if ANC-6A does5

represent different constituents that they be6

granted separate party status.7

CHAIRMAN GRIFFIS: How does that8

disagree with me?9

MS. MILLER: Did you say that?  I10

thought you thought that they should merge as11

one.12

CHAIRMAN GRIFFIS: No.13

MS. MILLER: That ANC-6 B- 14

CHAIRMAN GRIFFIS: No, I actually15

spoke in support of four party statuses.16

MS. MILLER: Well, then I'm missing17

one, because I thought it was Stanton Park,18

Main Street, umm B- 19

CHAIRMAN GRIFFIS: Stanton Park,20

Main Street, 6th and H Neighborhood, N.E.21

Neighborhood Association and 6A.22
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MS. MILLER: Oh, I see, 6C is1

automatically a party to this case, I'm sorry.2

CHAIRMAN GRIFFIS: That's true.3

MS. MILLER: So you are suggesting4

we grant party status to 6A?5

CHAIRMAN GRIFFIS: Right.6

MS. MILLER: I'm sorry.  Then I7

don't disagree with you.8

CHAIRMAN GRIFFIS: That's okay.9

Not that it's bad to disagree with me.10

(Laughter.)11

CHAIRMAN GRIFFIS: Comments,12

questions?  Does 6C have any comment on this?13

Obviously, you're an automatic party in this14

case.  You're perfectly prepared, if you want,15

to have a position on this.  Do you want to16

address the Board in terms of this request for17

party status?18

MR. RIVIERA: (off microphone.)19

CHAIRMAN GRIFFIS: If you're going20

to say anything, you have to be on a21

microphone.  So, I'm going to have you up22
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here.1

MR. RIVIERA: Anthony Riviera, 6A,2

6C, everybody is doing it today, 6C-05, a3

single member district.  Just to clarify some4

things. 5

We will, we want to work with 6A,6

and they asked for us for party status and we7

rejected that notion, because it was at the8

timing that they asked.9

But we, right now, our position is10

to allow them to have party status, all the11

people that are here in front of the table.12

CHAIRMAN GRIFFIS: Thank you.13

MR. RIVIERA: Even the residents,14

just for the record.15

CHAIRMAN GRIFFIS: So we will16

certainly, for the record, take the fact that17

6C is on record supporting the request for18

party status of 6A.  Ms. Miller, in opposition19

to that, however, may reverse herself.20

(Laughter.)21

CHAIRMAN GRIFFIS: Okay, anything22
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else?  Any other comments?1

(No response.)2

CHAIRMAN GRIFFIS: I don't see any3

need to, unless there's any objection to4

what's been stated, pretty well we can take it5

that the consensus of Board establishes these6

four parties as participants in this case.7

We will have five parties8

participating, including 6C.  We're going to9

go through all that.  We're going to start off10

with the Applicant's case presentation today,11

and then we were going to move along to the12

Government reports.13

We'll assess our schedule as we14

move forward.  You can all make yourselves15

comfortable back in those very plush seats in16

the audience.  Mr. Glasgow, I turn to you17

quickly to get started here.18

MR. GLASGOW: Sure.19

CHAIRMAN GRIFFIS: Oh, I'm sorry,20

we do have preliminary motions.  Actually, I'm21

going to ask you to stay, Mr. Edwards.  You22
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said and your indication in your address you1

had two motions.  2

I'm not clear on what the second3

on is, I'm very clear on what the first motion4

is, and I think the Applicant, I'm going to5

allow to address right away.  But while6

they're getting prepared to do that, your7

second motion was an objection or concerns of8

the Office of Planning?9

MR. EDWARDS: Just a moment, sir.10

CHAIRMAN GRIFFIS: Sure.11

MR. EDWARDS: Stanton Park's first12

motion was filed on September the 26th.  It13

was a motion to set the case specially, to14

postpone the currently scheduled hearing and15

to ask for a demonstration of compliance with16

the guidelines.17

We understand that that is no18

longer necessary.  We've settled the case and19

we thank that in the Applicant's presentation20

they will provide that demonstration of21

compliance with the guidelines.22
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CHAIRMAN GRIFFIS: Okay, let's slow1

down a little bit, because that's not what you2

said in the beginning.  So, your first motion3

was just for a continuance, so that's moot.4

MR. EDWARDS: It was to set the5

case specially, yes.  It was to address the6

guidelines separately from the balance of the7

case.  That's no longer necessary.  We can8

call again that continuance.9

CHAIRMAN GRIFFIS: Okay.10

MR. EDWARDS: The second motion was11

filed on the 16th of November.  It responded12

to the November 14th report of the Office of13

Planning, which addressed compliance with the14

general intent of the design guidelines.15

CHAIRMAN GRIFFIS: Right.16

MR. EDWARDS: Subsequently, the17

Office of Planning, yesterday, filed a report18

saying that substantial compliance with the19

individual guidelines is required.20

Therefore, this motion now becomes21

moot.  However, it may be of interest to the22
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Board.  I went through all of the transcripts1

in the development of the adoption of the H2

Street Overlay, to discern that the intent was3

to look at the individual guidelines, and it4

may be of interest to the Board in their final5

decision in this.6

CHAIRMAN GRIFFIS: Well, you can7

bring that up in the presentation of your8

case.  It's interesting to have motions that9

request things to happen that will evolve in10

a case.11

But I don't, I think it's fine,12

especially with this one, as it's, you know,13

kind of the new text and all that.  But let's14

move ahead.  Mr. Glasgow, did you want to15

address that motion, that the Applicant shall16

demonstrate the property requires special17

exception are consistent with the design18

intent?19

MR. GLASGOW: And at, what we have20

determined in consultation with the parties in21

the case, is that we would, we would go22
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through or submit for the record, how it is1

that we comply with the design guidelines.2

I think we have, Monte, Mr.3

Edwards, I think we've determined there are4

three of the design guidelines that we do not5

meet at this time, too.  Okay?  The nine6

stories and the side setbacks.7

MR. EDWARDS: Correct.8

MR. GLASGOW: Okay.  Was the, I9

guess the H Street curb cut is covered in th10

regulations, themselves.11

MR. EDWARDS: That's correct.12

MR. GLASGOW: So we don't consider13

that to be in the guideline.  And so what we,14

what we've been requested to do is put on the15

record, for the Board, why it is that we do16

not meet those two elements of the design17

guidelines.18

We meet all the other elements of19

the design guidelines.  And my understanding20

is if we give proper explanation for that,21

then Mr. Edwards will concur and we will move22
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on.1

CHAIRMAN GRIFFIS: Good.2

MR. GLASGOW: With respect to that3

issue.4

CHAIRMAN GRIFFIS: Mr. Edwards, is5

there anything the Board needs to do with your6

motion, at this point?7

MR. EDWARDS: Not at this time.8

Hopefully, after the Applicant's presentation,9

I will withdraw both motions.  It's dependent10

on that presentation, on these two11

noncompliant aspects of the guidelines.12

MR. GLASGOW: Mr. Griffis, we can13

probably address how we, how we comply with14

the guidelines, to the satisfaction of Mr.15

Edwards, longer than what it will take to16

determine what to do with the motion, at this17

point.18

CHAIRMAN GRIFFIS: Right.  I think19

you just address the motion.20

MR. EDWARDS: I agree.21

CHAIRMAN GRIFFIS: The Applicant22
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just said that they're going to address the1

design guidelines.2

MR. GLASGOW: Right.3

CHAIRMAN GRIFFIS: I don't think4

there's anything to hold in abeyance,5

actually.  I think we can, if there's any6

official action, we can note that you have7

requested the Applicant to address certain8

elements in this motion and it has been9

provided.10

MR. EDWARDS: It is about to be11

provided, we understand.12

CHAIRMAN GRIFFIS: No, the motion13

is to request that they will.  And they've14

stated that they will.  So how they do it, is15

a whole different matter, but that's part of16

the public hearing and that's ours.17

If you, you know, there is, okay,18

anything else?  Any other preliminary matters?19

Preliminary matters, anything?20

(No response.)21

CHAIRMAN GRIFFIS: Excellent.  Mr.22
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Edwards, make yourself comfortable.  Mr.1

Glasgow, why don't we get started.2

MR. GLASGOW: Thank you, sir.  For3

the record, my name is Norman M. Glasgow, Jr.,4

the law firm of Holland and Knight,5

representing the Applicant in this case.  Here6

with me today is Mr. Kyrus Freeman, also of7

Holland and Knight, seated to my immediate8

left.9

To my immediate right is Mr. Pryse10

Elam, on behalf of the Applicant.  Mr. Doug11

Carter, Mr. Murray Walker, are here on behalf12

of Davis, Carter, Scott Architects.13

Marty Wells and Chris Kabatt of14

Wells and Associates, Traffic Engineers, are15

here in the audience.  And Steven Sher of16

Holland and Knight, Land Planner.17

CHAIRMAN GRIFFIS: Those are the18

three extra witnesses you're proffering?19

MR. GLASGOW: Yes, sir.  Mr.20

Carter, Wells and Sher, are all offered as21

expert witnesses in the fields of urban mixed-22
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use architecture, for Mr. Carter.1

Traffic Engineering for Mr. Wells.2

Land Planning for Mr. Sher.  I know that Mr.3

Wells and Mr. Sher have been qualified before4

this Board on numerous occasions as experts.5

I believe Mr. Carter has, when we6

did the case for Monument, at 1111 11th7

Street.  I know he has been accepted as an8

expert before the Zoning Commission, at 9019

New York Avenue, and other cases that we've10

tried over the years.11

CHAIRMAN GRIFFIS: Any questions12

from the Board?13

(No response.)14

CHAIRMAN GRIFFIS: Do any of the15

parties have any comments that they would like16

to provide me in my analysis of establishing17

expert witnesses in this case?18

(No response.)19

CHAIRMAN GRIFFIS: Not noting any20

indication of any parties that are21

participating in providing any comments for22
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the Board, and seeing no other comments from1

the Board, I have no difficulties establishing2

the three extra witnesses, Mr. Carter, Mr.3

Wells and Mr. Sher.  Let's move ahead.4

MR. GLASGOW: All right.  Just to5

clarify the relief requested today, the6

Applicant seeking a special exception,7

pursuant to Sections 1320.4F and 1325, for8

approval of a building on a lot containing9

more than 6,000 square feet of lot area.10

Variance and special exception11

relief for percentage of lot occupancy12

requirements.  Variance from the residential13

recreation space requirements.  We will do14

that because they're still in the regulations,15

even though the Zoning Commission has taken16

action to delete those requirements from the17

regulations.18

Special exception for the19

extension of the C-2-C District, 35 feet.  And20

to the C-2-A District.  And while our plans21

show a nine-story portion of the building in22
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the C-2-A portion of the District, and the 351

foot extension, we have agreed with the2

community that we would drop one floor, and3

that would be eight stories.4

We would lose two units and drop5

one floor there.  And that will be pointed out6

by Mr. Carter in his presentation.  So the7

design, that's part of what we're leaving the8

record open for, to have the design details9

and get those plans.10

CHAIRMAN GRIFFIS: So what would11

the height be of that portion in the C-2-A?12

MR. GLASGOW: C-2-A, it will be13

about 85 feet.  It drops about ten feet.  It14

goes to, it's 95 feet in the C-2-C portion.15

Nine stories and then it drops ten feet,16

approximately, as it gets, for the 35 foot17

extension.18

Then it drops to 50 feet, and then19

40 feet.20

CHAIRMAN GRIFFIS: And so that21

portion, that small portion of the 85 feet in22
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the C-2-A, is coming under what sort of1

relief, or is there relief?2

MR. GLASGOW: That would be within3

the special exception for the 35 foot4

extension.5

CHAIRMAN GRIFFIS: So that height6

is actually part of the extension into the C-7

2-A?8

MR. GLASGOW: That's correct.  And9

the reason why we were doing that is when we10

agreed to take the building from 50 feet in11

height, in the back, to 40 feet in height, we12

used, we lost units and we put them in, we13

allocated them further away from the south14

setback.15

CHAIRMAN GRIFFIS: Okay.16

MR. GLASGOW: Then we also have17

asked for special exception for having a curb18

cut on H Street.  We'd just note for the19

Board, with respect to this, this curb cut20

will be in almost the same location as the21

existing curb cut is off of H Street, that22
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leads into the service parking lot, on the1

property.2

The Applicant no longer needs3

relief from the provisions requiring a minimum4

14 foot clear ceiling height, for the new5

retail space to be constructed along H Street,6

as that ceiling height will be met.  We also,7

we will be submitting revised drawings today,8

but those will be revised after we have, for9

the design details as we continue to work with10

the community, as we requested the record to11

remain open on that issue.12

With respect to the nine-story13

issue, we will be submitting testimony.  Mr.14

Sher has done a memorandum which has been15

submitted for the record, including a number16

of points we also will be discussing with the17

Board, that we have, in consultation with the18

community, provided some setbacks that were19

not required under the design guidelines or20

are not the same as the design guidelines on21

the east and west portions of the building, in22
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the C-2-A District.1

And so there was a loss of floor2

area there.  There also is, because of the two3

existing, flanking office buildings, to the4

east and the west of the nine-story tower,5

there's a substantial volume that is lost6

where we could go eight stories.7

And we would more than, if we were8

to fill that out, we would more than9

accommodate the area that's lost in the, or10

that's made up in the ninth floor addition.11

Because there's a substantial area12

in the wings of the building, that could13

otherwise be built, if we had a clean site.14

If it weren't for the existing buildings,15

office buildings, on site that will remain.16

Also, we have provided setbacks17

in, further than the minimum required on the18

southern part of the site, and we lose area by19

doing that.  So all of that goes into the nine20

stories, which does not, obviously we do not21

increase the permitted height which is 95 feet22



111

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

in the overlay.1

We just have an extra story in2

there.  We certainly do appreciate the work3

that the, that we've been able to accomplish4

with the community and with the Office of5

Planning.6

Mr. Parker was instrumental in7

hosting three negotiating meetings that we had8

with the community and the Applicant, along9

with numerous e-mails and voice mails among10

the parties, over the past couple of months,11

to work very diligently to resolve the issues12

in this case.13

So we're certainly very pleased to14

be here today with the support of the15

representatives of ANC-6C, 6A, H Street, N.E.16

Neighborhood Association, Capitol Hill17

Restoration Society, and Stanton Park18

Neighborhood Association, in support of the19

relief required to implement the plans.20

And, as you know, we have21

requested the record to remain open, along22



112

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

with the community groups, for further1

submission as to the design details of the2

project.3

We have submitted a copy of the4

Statement of Applicant, in this case, and I5

assume the Board has that.  You will note that6

this lot is the single, largest ownership on7

H Street, comprising approximately 109,0008

square feet of land area.9

The site is split zoned about10

66,500 square feet of C-2-C zoning, and 42,50011

square feet of C-2-A zoning.  It is also the12

only property improved with an existing13

190,000 square feet of office use, which is14

located in two, five-story towers on the east15

and west portions of the site, and a one-story16

portion in the middle of the site.17

The site also has the highest18

matter-of-right zoning on H Street, being C-2-19

C, permitted under the Overlay, a total of 9520

feet in height, with a 14-foot high first21

floor.22
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The C-2-A portion allows a 50-foot1

height and two and a half FAR.  The Applicant,2

over a period of time, has instituted a series3

of design refinements and changes to its4

original submission, in order to address5

community concerns.6

We have, this is the third major7

design of the exterior of the building.  We8

came in with the first one, the community was9

very disappointed with our efforts.10

We came in with the second scheme,11

they were less disappointed, but still12

disappointed.  And I guess we finally got it13

right the third time.  We keep on trying.14

We increased setbacks on the east,15

west and south frontages of the C-2-A portion16

of the site, which we are not required by17

either the zoning regulations or the design18

guidelines, on the east and west portions, on19

the design guidelines.20

We have limited the height of the21

building to 40 feet on the southernmost22
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frontage, whereas 50 foot height is permitted1

in the C-2-A District.2

We've always been flexible with3

respect to the H Street entryway and we've4

worked with the community as to where that5

should be located.6

And there are a number of other7

changes that we have made, over the course of8

time, to respond to the community's issues.9

We believe that with these10

modifications, diligent work by the Office of11

Planning, the Applicant, and the community, a12

well thought out design has been achieved,13

which complies with essentially all the H14

Street design guidelines, except the two15

pieces that we discussed earlier.16

And providing the landscape buffer17

on the east and west sides of the building, we18

think that's very beneficial to everyone.  But19

it's not directly in conformance with the20

design guidelines and the nine story piece we21

have discussed.22
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If there are no preliminary1

questions, I'd like to proceed with the2

testimony of the witnesses.3

CHAIRMAN GRIFFIS: Good, a couple4

of preliminary questions.  You've indicated in5

writing and also in a statement that the6

record should stay open for the design7

details. Do mean that we should keep the8

record open and we won't make a decision until9

the design details are actually in?10

MR. GLASGOW: We have that, that11

was filed today.12

CHAIRMAN GRIFFIS: Okay, so you're13

not anticipating that, conceivably, if we're14

finishing this today, that there's some15

subsequent processing that's going to happen?16

MR. GLASGOW: We believe that, what17

we have discussed with the community is that18

we would hope that we would be able to finish19

this case today, and if the Board is so20

inclined, to decide all the issues, except the21

one special exception, to hold the record open22
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for that.  To get, to finish with the design1

details.2

CHAIRMAN GRIFFIS: So there would3

be a subsequent hearing?4

MR. GLASGOW: Not a hearing, just5

we would, I believe that what we talked about6

is we would, we would have a subsequent7

submission as to the design details of the8

exterior of the building.9

CHAIRMAN GRIFFIS: Okay, okay.10

MR. GLASGOW: Okay.  Because we11

are, we're very, very close.  We're down to12

the point of doing very fine tuning to the13

design of the exterior of the building, is frm14

what I understand.15

And that the community groups16

wanted to have an opportunity to take them17

back to their respective organizations.18

CHAIRMAN GRIFFIS: Good.  Chapter19

13, of course, addressed the overlays,20

generally, and then as the specific sections21

run through with specific overlays.22
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It's been brought to our attention1

by Ms. Monroe, that Chapter 13, if we weren't2

aware of it, has its own elements of special3

exception in 1304.4

How are you reading 1304.1B, that5

reads exceptional circumstances exist6

pertaining to the property itself, or to7

economic physical conditions?  Are you8

addressing that in your presentation?9

MR. GLASGOW: No, you need the full10

text, 13.  11

CHAIRMAN GRIFFIS: As you find12

that, I'll just make a small opinion note on13

that.  It's fascinating to read that because14

it's actually the language of a variance.15

MR. GLASGOW: Right.16

CHAIRMAN GRIFFIS: And we've put it17

into the overlay under special exceptions.18

MR. GLASGOW: That's correct, yes.19

We were aware of that, and that when we saw20

exceptions from the requirements of this21

chapter shall be permitted only as a special22
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exception, if approved by the Board of Zoning1

Adjustment.  That is correct.2

CHAIRMAN GRIFFIS: But now go to B,3

1-B.4

MR. GLASGOW: Exceptional situation5

is B- yes, I know.  It's some odd wording.6

But we believe that we will meet B- 7

CHAIRMAN GRIFFIS: You're going to8

address all this, okay.9

MR. GLASGOW: We're going to meet10

those requirements.11

CHAIRMAN GRIFFIS: So, as long as12

we understand the parameters, we're actually13

not going to 31, but actually 1304, for our14

special exception criterions.  Okay.15

MR. GLASGOW: Right.16

CHAIRMAN GRIFFIS: Please, proceed.17

MR. GLASGOW: Yes, yes, we believe18

that when the Board looks at, particularly19

with respect to the unique circumstances that20

exist, I think I've gone through in summary21

some of those, the size and the shape of the22
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lot, the existing buildings on the lot, where1

they're located, how that impact the2

development of the site.3

And then the request for, in4

trying to meet, have no, mitigate adverse5

impacts with the community as to the setbacks6

that are being provided that are not required7

by the regulations.8

CHAIRMAN GRIFFIS: Perfect.9

MR. GLASGOW: All those address10

those issues.11

CHAIRMAN GRIFFIS: Good.  I don't12

have any other questions for the Applicant,13

preliminary questions, I'll see if any of the14

others do.  Let me ask everyone here, present,15

how many, just show of hands, not parties,16

that we've already established, how many17

persons are here to provide testimony today in18

this case, persons?19

Okay, three or four, okay.20

Conceivably, obviously, we're at 12:00.  Our21

morning session usually ends now, and we will22
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get ready for our afternoon.  We have a huge1

afternoon.2

I anticipate doing this, at least3

getting, after the case presentation, having4

the persons here present that want to provide5

testimony, having them up, out of chronology,6

so that we can get that on the record.  You're7

here.  And then we'll see where we go beyond8

that.9

With that, then, Mr. Glasgow, why10

don't we proceed.11

MR. GLASGOW: All right.  I'd like12

to call the first witness, Mr. Pryse Elam.13

MR. ELAM: My name is Pryse Elam,14

I'm with Washington Real Estate Partners.  We15

are the Applicant.  We purchased the subject16

property, which consists of two office17

buildings, two five-story office buildings, on18

each end of the block.19

In the middle, there is a one-20

story former grocery store, that has been21

converted to office space and a surface22
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parking lot.1

Our plans, quite simply, are to2

put a residential tower in between the two3

office buildings, that will consist of 2404

units, 30,000 feet of office space, connecting5

the two existing office buildings and the6

remainder, about 8,000 feet of retail.7

We also intend to convert the8

ground floor office space on H Street, into9

retail space, as well.  So that the entire10

frontage on H Street, at the ground level,11

will now become retail.12

We have gone through an extensive13

process.  We've had extensive input from14

numerous community groups.  We've worked very15

hard with them and made a number of changes to16

address their concerns.17

I appreciate the integrity and the18

honesty with which each of these groups have19

approached us.  I appreciate the work of the20

ANC-6C and 6A, in helping us get to this21

point.  22
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And we are very pleased with where1

we are and excited about the process.  And2

that's the end of my testimony.3

CHAIRMAN GRIFFIS: Excellent.4

MR. GLASGOW: Thank you.  If there5

are no questions, I'd like to call the next6

witness, Mr. Doug Carter.7

MR. CARTER: Mr. Chairman and8

members, my name is Doug Carter, for the9

record.  Business address is 167610

International Drive, McLean, Virginia.  And it11

has been our pleasure to work with the12

community.13

And I think what I'd like to try14

and do, and I'm not sure I know any other way15

of doing this, other than to show the Board.16

So the citizens having in actual fact17

participated and been a part of all of the18

discussions we've had.19

What I'd like to do is just orient20

everyone and so, excuse me, so here at the21

north we have H Street.  And the subject22
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property is actually on the east, surrounded1

by 7th Street.  On the south by G Street, and2

on the west by 6th Street.3

And, as you see the shading here,4

you've got two existing five-story office5

buildings.  One on the west, one on the east,6

and the gray portion is actually the building7

that we're proposing.  And so you heard about8

the nine-story portion dropping to a five9

story, and then to a four story height in the10

rear.11

And you can see the sensitivity, I12

think, of the situation when you recognize13

that the southern piece of our building is14

surrounded, literally on all sides, by the15

townhouses of the neighborhood.16

And so our effort has been, yeah,17

take it off.  Our effort has been to work with18

the neighbors and to, I will say blend our19

project in with the neighborhood as much as we20

can.21

Just to aerials here that show22
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the, this obviously being H Street, and1

looking from the west, the two office2

buildings.  One here, one on the east, and3

then our building sitting between.4

And so I think these aerials give5

you the impression of how the building steps6

down from the H Street height of 95 feet and7

drops down to the 40-foot height, where it8

relates most closely to the neighbors.9

Murray, do you want to get the10

next one up?  This site plan shows you the11

details of how everything works.  So, again,12

orientation, H Street along the north side.13

And so you've got two office14

buildings, one on the west, one on the east,15

and this is our building fitting right into,16

like a big rubix cube.17

The beige area that you see on H18

Street, is our commitment to have H Street19

fully activated with retail, and indeed, you20

will see a shaded area in the western building21

and in the eastern building, as it comes22
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around the corner, by the 7th Street and 6th1

Street, so that we can make significant retail2

operations possible with a larger square3

footage in those two corners.4

There are three entrances.  One5

into the western office building, and the6

elevators at this point.  One into the eastern7

office building, with elevators at this point.8

And then one entrance into the residential9

building with elevators at this point that10

take people through, back into the residential11

area at this floor.12

You see a red color, and the red color13

actually represents the office space, hold on14

a second, represents the office space.  On the15

floor above, you will see it connects all the16

way from the west to the east.17

I think you heard Mr. Glasgow18

talking about the landscaped areas in the19

rear.  So you've got one on the west side, one20

on the east side, and then we spent a lot of21

time with the neighbors, actually working out22
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the details of the setbacks on our southern1

face, and now on the east and the west sides.2

We have a distance of3

approximately 92 feet from the northern face4

of these townhouses, to the southern face of5

our building.  And then on the east and on the6

west side, we have actually pulled back so7

that we comply with the design guideline8

intent of a setback somewhere between ten and9

25 feet.10

And so we've pulled away on both11

of the ends of the residential building, so12

that we can be a little more respectful of the13

rear yards of these east and west townhouses.14

CHAIRMAN GRIFFIS: So on the back15

portions are what you're talking about, the16

lighter gray, or I don't know what color that17

is.  But what is the height?  And that's in18

the C-2-A area, is that correct?19

MR. CARTER: That is correct.  20

CHAIRMAN GRIFFIS: And the height21

of that?22
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MR. CARTER: And so the height of1

this portion of the rear building is 40 feet.2

CHAIRMAN GRIFFIS: And that's on3

top of H Street?4

MR. CARTER: I'm sorry?5

CHAIRMAN GRIFFIS: The height is6

measured off of H Street, but it's a fairly7

level site?8

MR. CARTER: Yes, it's a fairly9

level site.10

CHAIRMAN GRIFFIS: The comparable11

townhouses on G Street would be, roughly,12

similar height?13

MR. CARTER: Well, with the roofs,14

they're going to be probably 35 to 36 feet in15

the rear there.16

CHAIRMAN GRIFFIS: Right.17

MR. CARTER: Yes, and I will18

illustrate, in a moment, the setback.  But19

essentially here, on the southern face, the20

southern portion of this building, we're 4021

feet.22
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And then we moved the residential1

unit back, away from the south face, so we2

jump up in this, in this portion, to the 503

feet.  And then with the 35-foot extension4

here, into the C-2-C, we jump up to 90 feet,5

but that is the point that Mr. Glasgow was6

referring to where we actually have taken two7

units off.  So I think as we go further8

through the presentation, that will come9

clear.  Murray?10

CHAIRMAN GRIFFIS: Do you have, do11

you have a site plan or any plan that shows12

your buildings and the relationship of the13

existing zone boundary line and then the 35-14

foot B- 15

MR. CARTER: Yes, we have a section16

right through the site, from the north-south17

direction.18

CHAIRMAN GRIFFIS: How about a19

plan?  What would a section show us?20

MR. CARTER: Well, a plan, on the21

plan you can actually see the division line at22
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this point, sir.  This heavier line is the C-1

2-C and this is the C-2-A portion, in here.2

Yeah, and so we are B- 3

MR. GLASGOW: The zoning line is4

shown on that plan.5

MR. CARTER: On this plan right6

here.7

MR. GLASGOW: Right.8

MR. CARTER: That is the division9

line between the C-2-C and the C-2-A.  The C-10

2-A being the southern portion.  The C-2-C11

being this entire northern portion.12

CHAIRMAN GRIFFIS: So, Mr. Glasgow,13

you say it's shown.  But it's not labeled, is14

that correct?15

MR. CARTER: That is correct.16

MR. GLASGOW: That is correct.17

MR. CARTER: That is correct.  I18

think we have a section B- 19

MR. GLASGOW: We have a section20

that's showing it.21

MR. CARTER: B- an illustration that22
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shows it much more clearly.  But let's keep on1

going through the, yeah, let's have that one2

next.3

This plan is the second floor, and4

this simply illustrates the continuity of the5

office space and so a very large tenant can6

occupy this space all the way from the 6th7

Street, east, to the 7th Street portion.  The8

residential elevators that we referred to,9

coming in at an entrance lobby off of H10

Street, cut through into the residential area11

on this floor and for a height of four floors12

above. 13

Murray, let's get the next one.14

And so the next floor up shows you then how15

the office buildings continue up for five16

floors, and then the residential building sits17

in between and then takes this I form18

configuration, supported by the elevator19

coming up out of the lobby on H Street.20

Murray, let's go to the next one.21

And then, this is actually a roof plan of the22
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building, and so it becomes easy to see the1

office buildings, five stories on both sides.2

The nine-story portion in the3

middle.  This is the C-2-C line here.  This is4

the 35-foot extension.  And in actual fact,5

this is where we have dropped two units off of6

the top and so the terrace area that you see7

here, would be opening off of the two units on8

the eighth floor.9

And then as we go further south,10

this portion of the south building is at 5011

feet.  These are terraces opening off of those12

units, and then this entire portion of the13

south building is at 40 feet.14

Murray, do we have the section15

there?  And, Mr. Chairman, I think that this16

gives you an illustration, although I think17

that if I were to now give you the absolute,18

absolute latest, we have dropped, we have19

dropped one floor in that location.20

And so this shows a section,21

north-south B- 22
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CHAIRMAN GRIFFIS: H Street is to1

the left on that section, is that right?2

MR. CARTER: H Street is right3

here.  The lighter shade is where the office4

buildings exist on east and west.  This is the5

difference between the five-story office6

building and the nine-story residential7

building.  This is the portion and it's8

labeled here at the foot of the section, 359

feet extension of the C-2-C area into the C-2-10

A.  11

And that is the area at the top12

where, as you heard earlier, we have agreed13

with the community to lose two units right14

here.  As you move back into the C-2-A area,15

this is the 50-foot height, and then it drops16

to 40 feet, and so here you see the townhouses17

that are facing on to G Street in the south.18

And I think you can see the step19

affect that we have worked with the neighbors20

to achieve.  This actually happens to be the21

south elevation, and so this is the elevation22
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facing the rear yards of the townhouses on G1

Street.2

And so the south elevation we have3

worked, I think, quite intensely on, simply4

because if you look at the environment off the5

G Street Alley, the townhouses have got a6

certain residential scale.7

They're very, very small scaled,8

very residential.  And so we have created a9

south face of this building that actually10

responds to that smaller scale break up.11

And so, even though this is a12

single building, it is designed in such a way13

that the architecture reflects its very, very14

close knit and very intimate residential15

feeling.16

Murray, the other elevations,17

please?18

MR. TURNBULL: Before you leave19

that, can I ask you B- 20

MR. CARTER: Yes, absolutely.21

MR. TURNBULL: On the fifth floor22
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with the terrace level, on some of the1

elevations and the sections it shows up2

better.  Are we seeing a glass terrace wall at3

the edge?4

MR. CARTER: No, this actually is,5

this is the fourth floor and then this ghosted6

area represents the fifth floor setback.7

MR. TURNBULL: No, I understand8

that B- 9

MR. CARTER: Right.10

MR. TURNBULL: And that's setback.11

MR. CARTER: Yes.12

MR. TURNBULL: But there was a13

terrace as you come out of that.14

MR. CARTER: Yes, correct.15

MR. TURNBULL: And at the edge of16

that terrace, it looks, at some of the17

elevations, to show it, it's hard to read, but18

it looks like you either have a glass wall or19

glass B- 20

MR. CARTER: Yes, on the section,21

if you look at the section, that is actually22
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the fence that separates neighbor from1

neighbor are their terraces.2

And, honestly, we really haven't3

determined whether that is a glass fence or4

that should be some other material.5

MR. TURNBULL: Well, I guess that's6

what I'm saying.  At the edge of that7

elevation, as you meet the fifth and the8

fourth floor, there's some height elevation9

that's indeterminate right now.10

MR. CARTER: Yes, yes, yes.  Yes,11

while actually, I think if you come right to12

the outer edge, which would be right at that13

point.  Then that is a parapet wall that runs14

right the way across and that would be at a 4215

inch height.16

MR. TURNBULL: Okay, all right,17

thank you.18

MR. CARTER: And what you're19

looking at beyond then is the fifth floor.20

MR. TURNBULL: Right.21

MR. CARTER: Which would be similar22
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materials to the other four.1

MR. TURNBULL: Well, what's the2

terrace then?  Just pavers?3

MR. CARTER: Correct.  Pavers, yes,4

would be offered by the Developer and then5

later, I'm sure, that people will use that6

terrace area for planting.7

MR. TURNBULL: All right, thank8

you.9

MR. CARTER: And so, next to the10

one that we're rotating most deciduously with11

the neighbors, we actually, we actually12

started with a more contemporary design. And13

we felt that we could respond to the design14

guidelines, as the design guidelines are15

written.16

And they do, we felt, offer a17

degree of flexibility and of interpretation.18

That's where we started.  As you have heard,19

we have gone through a series of redesigns and20

I think that we feel very comfortable with21

where we are right now, and I'm hoping that we22
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have responded to the concerns of the1

neighbors and the concerns of the ANC groups,2

to produce a building which has a lot of the3

flavor of H Street.4

We were not looking to be simply a5

copy of what exists on H Street, but really to6

create a different interpretation and to7

create a building that would have some8

excitement for the people that would come to9

live in the building.10

But also a building that would11

make a civic statement, along H Street.  And12

then activate the whole of the base of it with13

retail, as you see it, running all the way14

across and indeed right to the corner of 6th15

Street and 7th Street, in the two existing16

buildings.17

You see here, the two existing18

buildings and so we've used some of the19

elements of the existing buildings, to pull20

them up into the face of the new residential21

building in such a way that the building can22
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feel integrated with its immediate next door1

neighbors.2

Indeed, it is integrated at this3

level, where the office runs right the way4

through along the entire length of the block5

and our residential then starts up above.6

And we'll say that we have looked7

at the design guidelines and I think we can8

say now that we have complied.  I think that9

the, we have agreed to continue to meet with10

the neighbors.11

And I think there's actually, and12

I don't want to put words in anyone's mouth,13

but there's a discussion about whether there14

should be this pyramidal roof on the top of15

this east tower.16

And so those details, obviously,17

we're more than willing to keep working with18

the neighbors on.  For as I really believe19

that we can make the building look as well20

without the pyramid or with it.21

And so we're happy to continue to22
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work with the neighbors.  I think also there1

is an interest in exactly how all of these2

details work out.3

So there's a question of lintels4

over the windows.  It's a case of the type of5

brickwork that we're using.  It's corsing, and6

whether we're using soldier corses for sills7

and heads and so obviously those details,8

we're very, very happy to work with the9

neighbors on.10

CHAIRMAN GRIFFIS: Just a quick11

clarification of the graphic that we're12

looking at.  One, a comment.  I absolutely13

agree that, well, there is.  We're only14

looking at the new portion which is just a15

residential, is that correct?16

MR. CARTER: This is correct.17

CHAIRMAN GRIFFIS: Okay.  However,18

under this project and ownership are the19

flanking buildings that are commercial office20

buildings.21

MR. CARTER: That is correct.22
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CHAIRMAN GRIFFIS: Okay, is there1

anything that's being done in terms of re-2

skinning those?  Or they're just staying as is3

existing?4

MR. CARTER: We're not proposing to5

re-skin those buildings, at the moment.  So6

they would stay as they are.7

CHAIRMAN GRIFFIS: That's fine,8

okay.  9

MR. CARTER: Obviously, the part10

that's most important with respect to the two11

building, is that the retail presentation to12

H Street.  And I know that's of economic13

concern.14

CHAIRMAN GRIFFIS: Right.15

MR. CARTER: But that commitment is16

absolutely made by the B- 17

CHAIRMAN GRIFFIS: Good, that goes18

to the next one.  On this, on this, what19

you're doing is this is the rendering that's20

being presented to us.  And let me ask your21

opinion.22
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Does this accentuate the retail1

mixed-use component of this project?2

MR. CARTER: Well, I think that3

obviously the retail expresses itself along4

the base of the building.  The mixed-use5

component, we've got three elements of any6

mixed-use project.7

That is the retail, the office and8

the residential.  And so I think that the9

retail is absolutely all the way along the10

block.11

The office actually does a, I12

guess, an up and down movement.  You've got13

office on the east, and then it moves right14

across.15

This is the office floor right16

here, and then it comes back up to five17

stories as you move to the west.  We've drawn18

a distinction, and you can see it, I think,19

clearly here, in the architecture, and then20

that is the residential portion above.21

CHAIRMAN GRIFFIS: Going, I22
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understand and I appreciate that there has1

been a lot of design changes, and frankly2

pretty dramatic from Exhibit 10 to exhibits3

today.4

One you described as contemporary,5

one you described as, I don't recall.  But6

approved by the neighborhood to date.  It7

seems like the strength, I guess my question8

is, is your position that this, the retail9

level, is successful in terms of the exposure10

and the window line.11

The strength of that on the street12

level?  Because, in being offered this kind of13

comparison, even though we may not, we may not14

supposed to be, you have extensive amount of15

glazing on the first iteration.16

And then to this, where I look at17

it is, it's a closing up.  There's a great18

strength of the building at the street level,19

but not the retail.20

So I guess what I'm asking you, as21

the Architect or Designer, what is being22
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addressed here?  Is it, it strikes me as maybe1

even a conflict of energies of exposing retail2

to holding up this residential building.  3

Or explain to me what we should4

see in this?5

MR. CARTER: Well, I think that6

there is obviously a guideline that addressed7

75 percent of the frontage should be the8

continuous retail.9

We have talked with the neighbors10

and one of the things that I think is11

significant, and Murray, if you can just grab12

me the ground floor plan for a second.  Is13

that we have actually worked to create an14

arcade that will run along the portion of the15

project that we can control.16

And so the desire of the17

neighborhood is to, in this location, have a18

restaurant.  And so you see multiple doors,19

along this northern face and an arcade here.20

CHAIRMAN GRIFFIS: That's a, the21

retail frontage is actually setback under a22
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cover of the building?1

MR. CARTER: That is correct.2

CHAIRMAN GRIFFIS: My gosh.  Didn't3

we try to get rid of arcades in B- 4

MR. CARTER: Well B- 5

CHAIRMAN GRIFFIS: I don't6

understand why that would, is that something7

that was, what's the purpose of that?8

MR. CARTER: Well, the purpose is,9

in actual fact, to create restaurant or café10

area where people can actually sit outside and11

have a street-side café with tables and12

chairs.  And we have, obviously, a very tight13

sidewalk situation.14

And so the intention was to pull15

the facade of the building back a little bit16

so that would enable the creation of a17

restaurant there with outdoor seating.18

CHAIRMAN GRIFFIS: Okay.  As an19

expert in urban mixed-use and architecture, as20

I think we've established you as.  Do you know21

of one that that's successful in?  A mid-block22
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arcade, undercover for cafes or successful1

retail?2

MR. CARTER: I can think of B- 3

CHAIRMAN GRIFFIS: I can give you4

time, I don't want to put you on the spot.  5

MR. CARTER: Right, right B- 6

CHAIRMAN GRIFFIS: I can only7

recall an application that we had to remove8

that on Connecticut Avenue.  We also have9

provisions in the regulations that remove, if10

I'm not mistaken now, remove the FAR bonus for11

creating a continuous arcade on the street.12

It seems to be a vehicle that was13

used decades ago, to no great success.  I'm14

not convinced or not convinced.  It just15

strikes that, I mean it doesn't, you know, one16

might say well, gosh, you're getting free FAR,17

but you're not.  It's covered.18

You're getting free lot occupancy,19

but you're not.20

MR. CARTER: This is true.21

CHAIRMAN GRIFFIS: So, it's not22
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helping the project, in terms of massing or1

dimension.  And I understand and I read all2

the submissions.  And, in fact, there's3

neighbors, and I think one party addresses4

that fact of, well, can't you set this back.5

Our sidewalks are so small, if we're going to6

have successful retail.7

I understand all the confluence of8

energies that are coming to for, I just wonder9

if, I didn't read this, when I saw these10

small, they're very minute in copying.  But I11

wasn't aware of that.12

So, I'm just trying to digest it13

at this point.  Okay, good to bring up.14

What's next?15

MR. CARTER: So that is then the16

north elevation.  We have two remaining17

elevations, east and west, which are very,18

very similar, and then just a couple of19

perspectives.20

So, here you're looking at the21

building from the west, and here are, here is22
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the office building that exists.  And then the1

nine-story portion, which now will have one2

floor less at this point.3

So it will go into that kind of4

configuration.  So, again, using the materials5

that we used on the north face, and creating6

architecture we think is complimentary to H7

Street, in general.8

So that is then the west9

elevation.  The east elevation is identical,10

except for the pyramid or no pyramid.  And,11

obviously, that is an issue that we would be12

glad to talk with the neighbors.  And then13

lastly, a perspective, is the perspective14

coming up?15

Okay, so the perspective then16

shows you the building, looking at it from17

across H Street and a little to the east of18

the residential portion.19

Here are the existing office20

buildings.  Here the main entrance expressed21

by the heavy glazing there.  The retail with22
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the recessed café, so that we can create an1

active street scene.2

And I have to say, Mr. Chairman,3

as, yeah, we've done a tremendous amount of4

mixed-use planning.  And one of the5

interesting things, we find always, is to6

provide a degree of intimacy to the retailing7

facade and not have it be an eternal, long8

flush face.9

And so a little articulation along10

the front.  We have, in fact if you do have a11

copy of the original design, we had a fairly12

significant cut back in the facade of the13

whole height of the building, at that point.14

And that was part of the same thing, to try an15

activate that street front.  Murray?16

MR. TURNBULL: I wonder if I might17

ask a question.  The floor plan showing the18

arcade, actually shows fairly thinner columns19

at the exterior.  But the elevation and the20

perspective show rather thicker walls,21

spacing, as if it's still out at the front.22
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Is that just the rendering itself,1

that's not clear?2

MR. CARTER: Yes, obviously the3

masonry piers, as they come down from above,4

would continue down to the sidewalk.5

MR. TURNBULL: Well, yeah, it just6

doesn't look like there's an arcade.  It looks7

like it's flush.  Now the other question I've8

got is that there is a garage entrance right9

by this arcade.10

MR. CARTER: Yes.11

MR. TURNBULL: Are these both, are12

these entrances or is it an entrance and an13

exit?14

MR. CARTER: That is the entrance15

into the, that was referred to earlier.16

That's the entrance into the garage from H17

Street.  And so that we are anticipating would18

be an entrance and exit.19

MR. TURNBULL: It's both?20

MR. CARTER: It's both.21

MR. TURNBULL: Because then there's22
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another one around the corner.1

MR. CARTER: That's correct.  There2

were existing, the existing entrances,3

actually, from both 6th Street and 7th Street.4

On 7th Street, there is, there is an alley5

access B- 6

MR. TURNBULL: Right.7

MR. CARTER: B- that comes back and8

services the eastern office building.  And9

then right here is an entrance that takes you10

down below grade to the parking, which is11

currently underneath this eastern building.12

MR. TURNBULL: And is that, again,13

an entrance and an exit?14

MR. CARTER: Yes, it is.  Yes, it15

is.16

MR. TURNBULL: Okay.  All right,17

thank you.18

MR. CARTER: And I think there's19

just one last board and that is that, just in20

terms of the, our discussions with the21

neighbors, we have started to look at the22
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elements that they were requesting.1

And so that is to look at the2

details of the brick and the way that the3

signage can operate on the retail frontage.4

And here you see a little sketch of the5

sidewalk café.6

This is the entrance into the7

garage off of H Street.  And, again, that was8

an element that we did really work through, I9

think quite intensely, with the neighborhood.10

So that, I think, Mr. Chair,11

concludes this visual presentation.12

CHAIRMAN GRIFFIS: Excellent.  But13

let me go right to that.  Can you just point14

to where the arcade starts?15

MR. CARTER: Yeah, the arcade16

starts right here.17

CHAIRMAN GRIFFIS: Okay.18

MR. TURNBULL: So its on this, it's19

at the foot of the column on the western side20

of the garage.  And it goes really a distance21

of some 40 feet, I think.22
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CHAIRMAN GRIFFIS: Because I'm1

seeing, and then the main entrance, it seems2

to be, on the plans that we have, that are the3

most recent, I believe.  I don't have a page4

setting on this.5

But it looks as though there's an6

entrance, maybe not.  A single door and then7

a double door.  So I'm seeing that.  But that'8

part of the setback, yes, excellent, that's9

the one.10

Okay, so if you go to that, on the11

right side of that.  Now that is setback,12

correct?13

MR. CARTER: That is setback.14

CHAIRMAN GRIFFIS: The doors are15

setback?16

MR. CARTER: Yes, they are set17

back. 18

CHAIRMAN GRIFFIS: And it's 1119

feet, six inches setback?20

MR. CARTER: No.  I think it's,21

actually, Murray, what does it say there?  How22
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much, I'm sorry?  11x6 here, all the way.1

CHAIRMAN GRIFFIS: Or, said another2

way, 11 feet, six inches.  Okay, so then the3

arcade, okay, now go to the elevation.  Is4

that showing me 11 foot setback for the glass5

line.6

MR. CARTER: From here.7

CHAIRMAN GRIFFIS: And it would be8

right next to the driving entrance.9

MR. CARTER: From this entrance10

right here, yes.  So that would be, that would11

be part of that setback.  And then the doors12

into the building are setback, too, at this13

point.14

CHAIRMAN GRIFFIS: Okay, okay.  So,15

it's just, I understand this is a graphic and16

that's important to understand.  But really17

that glass should be black, because it's all18

undercover.19

MR. CARTER: As the entrance to the20

garage.21

CHAIRMAN GRIFFIS: Right.22
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MR. CARTER: Graphically we need,1

perhaps a different way of showing that this2

is back in the shadow.3

CHAIRMAN GRIFFIS: And I fully4

understand that it's hard to represent that,5

especially when you're trying to show material6

changes in size.7

But just for our understanding8

that's a big design move, an operational move9

in this project, good or bad.  We just need to10

understand it.  Okay, there it is.11

MR. TURNBULL: I think you're12

right, Mr. Chairman.  I think what's confusing13

is that on the elevation, as you look at that14

canopy, it almost looked like the piers on15

either side is a double, it's very thick and16

there's a setback on either side.17

But on the plan, it doesn't really18

show that.19

CHAIRMAN GRIFFIS: But in fact20

what's being proposed is you're walking behind21

those large columns.  And those are how wide,22
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about five feet, roughly?  Yeah.  Okay,1

interesting.  Other comments, questions,2

clarifications?3

MS. MILLER: I just have a basic4

question about the height.  Is it, I wasn't5

sure if Mr. Glasgow said that the highest6

height was 95 feet or 90 feet?7

MR. GLASGOW: Ninety-five feet is8

the height.9

MS. MILLER: Okay, then my10

questions is how, where is it authorized to go11

to 95 feet?12

MR. GLASGOW: In the overlay13

regulations, if you have a 14 foot ceiling14

height, clear ceiling height, then you can go15

to 95 feet.16

MS. MILLER: Thank you.17

MR. GLASGOW: Okay, sure.  It's18

Section 1324.13.19

MS. MILLER: Thank you.20

CHAIRMAN GRIFFIS: Is it 1324.13,21

you said?22
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MR. GLASGOW: Building subject to1

Sections 1324.12, shall be permitted an2

additional five feet of building height over3

that permitted in the underlying zone.  And4

1324.12, talks about the ground floor of each5

building or addition shall have a uniform6

minimum clear floor to ceiling height of 147

feet.8

CHAIRMAN GRIFFIS: 1324, I thought,9

okay, good enough.  Okay, what else?10

MR. GLASGOW: I'd like to call the11

next witness is the Traffic Consultant, Mr.12

Marty Wells.  Mr. Wells, would you please13

identify yourself for the record and proceed14

with your testimony.15

MR. WELLS: Good morning, I'm Marty16

Wells, President of Wells and Associates, and17

we were retained to evaluate the18

transportation impacts of this proposal.19

We, I'm going to be very, very20

brief, in the interest of time.  We evaluated21

the project that was presented to you.  I22
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would note that, as a result of this project,1

the 240 residential units would be added.2

The office space would actually3

be, from what's there today, would actually be4

reduced slightly by about 5,000 square feet,5

and the retail space would increase by about6

13,000 square feet.7

This will have a very modest8

impact on the public street system.  The9

residential units themselves would generate10

roughly 64 net additional am peak hour trips,11

80 pm peak hour trips.12

You look at both the residential13

and the retail component, it would add some 7414

am peak hour trips, and 140 pm peak hour15

trips.  To put that in perspective, H Street16

itself, today, carries during the peak hours,17

roughly 2,000 vehicle trips.18

So these are fairly modest.  The19

side streets 6th and 7th and G Street, carry20

roughly 200 to 400 peak hour trips.  We21

evaluated a number of different access22
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alternatives with and without an H Street1

driveway.2

With the 7th Street operating one3

way southbound, as it does today, or possibly4

converting that to two ways, we've evaluated5

those and discussed those with the community,6

the ANC.7

We've discussed them at some8

length with DDOT.  We've met with them on9

numerous occasions.  And they have published10

their report.11

The proposal is to serve this12

project with two driveways.  One on H Street.13

There is an existing driveway there now.  The14

proposal is to have a driveway that would15

serve the three underground parking levels.16

The access there would be restricted to right17

turns in and right turns out.18

Left turns would be prohibited.19

That is DDOT's request also.  On 7th Street,20

which would remain one way southbound, the21

garage entrance that Mr. Carter described,22
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would be an inbound and outbound driveway, but1

of course on a one way street, there would be2

right turns in and right turns out.3

The impacts of the additional4

trips in this access system would be5

manageable on the public street network and6

we've recommended traffic signal timing7

changes within the existing cycle length.8

We've also recommended that some9

curb parking be removed on the east side of10

6th Street, just south of 8th Street, to create11

a second northbound lane, where today there is12

just one.13

We would, to mitigate an existing14

capacity problem and mitigate any site traffic15

impacts, if we could create a second lane by16

removing some curb parking.17

The community also has asked that18

this Applicant look at relocating the H Street19

driveway more to the center of the block, and20

also has looked at, asked the Applicant to21

pursue signalization of the H Street driveway,22
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and the Applicant has pledged to do that.1

And that concludes my prepared2

remarks.3

CHAIRMAN GRIFFIS: Excellent, thank4

you.  Let me follow up.  On 6th Street, you5

were saying removing the parking towards the6

corner.  Is that for a turn lane?  You don't7

need to get up, I understand what you're8

doing.9

MR. WELLS: Yes, during the course10

of our work, we conducted our own11

observations, our own traffic counts, our own12

analysis.13

CHAIRMAN GRIFFIS: Sure.14

MR. WELLS: We also looked at the15

8th Street Corridor Study.  The, what we found16

is that that intersection basically operates17

well, except for the northbound approach,18

there's some delay.19

CHAIRMAN GRIFFIS: And that's20

because of people turning?21

MR. WELLS: Correct, that's right.22
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CHAIRMAN GRIFFIS: So, essentially,1

if you removed whatever it is, three parking2

spaces towards the corner, it would allow for3

a turn lane?  Not two northbound lanes?4

MR. WELLS: No, it would allow for5

a turn, basically, what we would like to do is6

establish a separate left turn lane.7

CHAIRMAN GRIFFIS: Right.8

MR. WELLS: The two lanes that9

would be created, one would be for left turns,10

the other would be either straight B- 11

CHAIRMAN GRIFFIS: So you'd have12

one car waiting to take a left on H Street at13

the signal, and all the other cars are queuing14

up behind it, so only one car gets through the15

intersection.16

MR. WELLS: That's what happens17

now.18

CHAIRMAN GRIFFIS: Right, I19

understand that.  So you're trying to address20

an existing condition, okay.  And you said B-21

MR. WELLS: Right, that is a22
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condition not created by this project.1

CHAIRMAN GRIFFIS: Right, right.2

You said that the 8th Street, you were looking3

to have a signalization of the entrance to the4

building.  Would that be a mid-block signal,5

then?6

MR. WELLS: We understand this is7

of interest to the community.  It would be a8

mid-block signal, yes.  And that is of9

interest to the community and the Applicant10

has pledged to work with DDOT to see if that's11

even feasible.12

CHAIRMAN GRIFFIS: Sure.13

MR. GLASGOW: Mr. Chairman, that14

block is over 500 feet long.  So we have B- 15

MR. WELLS: It's roughly 600 feet16

long.17

MR. GLASGOW: So it's a long block.18

So we've agreed to work with the community on19

that.20

CHAIRMAN GRIFFIS: No, it makes21

some sense, I guess.  Okay.  How do you see22
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this in terms of programming for the differing1

uses and the parking, the retail, residential2

and commercial?3

MR. WELLS: Well, there are three4

levels with a total of 487 parking spaces.5

Codes suggest that we need about 206 spaces.6

I don't know that a specific allocation by use7

has been made yet.8

MR. GLASGOW: Yes, we do have some9

allocation of use.  We've got B- 10

CHAIRMAN GRIFFIS: That's okay.  I11

perfectly believe that in all those parking12

spaces that you'll meet the regulations.  My13

question is did you have any, do you have any14

expert opinion on the actual utilization, the15

performance of that mixed use, in terms of the16

layout, the ingress, the egress, the trip, the17

traffic.18

Obviously, there are different19

trip generations and types for the retail,20

residential and commercial. 21

MR. WELLS: Right.22
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CHAIRMAN GRIFFIS: What's your1

opinion of this project and how it is2

established in terms of its layout for ingress3

and egress in the provision of the parking?4

MR. WELLS: I think it's laid out5

well.  I think the parking is well organized.6

 There are two driveways from which you can7

get to any of the parking spaces, so there's8

great flexibility there.9

I think it's appropriate to have10

one driveway on H Street and one on 7th11

Street.  I think it's appropriate to maintain12

the H Street driveway so we get access to an13

arterial street, and that not all of the14

traffic would be compelled to use, basically,15

neighborhood streets, 6th, 7th or G Streets.16

So we think the access onto the17

commercial arterial, which we had some18

discussion with DDOT and OP, we think it's19

appropriate to maintain that.20

CHAIRMAN GRIFFIS: Okay.  But21

coming out of that, if you are residential22



165

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

you're leaving in the morning to go to work1

and you're driving, unfortunately, you're2

coming out on the H Street, you would not be3

allowed, at this point, unless there's a new4

signal there, to take a left.5

MR. WELLS: That's our6

recommendation and that's DDOT's7

recommendation.8

CHAIRMAN GRIFFIS: Okay.9

MR. WELLS: Now, having said that,10

any consequence of any delay exiting the11

driveway, any queues, they would develop12

within the garage, not on a public street.13

CHAIRMAN GRIFFIS: Okay. And it's14

your understanding that the servicing of the15

retail base is all within the garage?16

MR. WELLS: That's correct.17

CHAIRMAN GRIFFIS: And it's your18

anticipation or do you know the anticipation19

of the programming is that the truck entrances20

are from the H Street, or could they utilize21

both?22
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MR. WELLS: A truck, I believe,1

would be from 7th Street.  And that, and DDOT2

supports that.3

CHAIRMAN GRIFFIS: Okay.  Good, I4

don't have any other questions.  Questions?5

MR. TURNBULL: Mr. Chairman, the6

only thing I had, kind of getting into the7

weeds, but are you, when you talked about the8

number of spaces, is the residential parking9

going to be separated for the residences?10

MR. WELLS: I'll defer to the11

Architect, but I believe it would be nested12

within the parking garage.13

MR. TURNBULL: So, amongst all the14

spaces, there'll be, is it reserved parking15

for people or do you just B- 16

MR. GLASGOW: There will be17

reserved, residential parking in a segregated18

area.19

MR. TURNBULL: But they could be20

all, not on every floor, then?21

MR. WELLS: Typically, the way this22
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happens is there's a secured area, beyond1

which you can circulate within the garage, but2

you get to a certain point where you need a3

key card or some separate form of secure4

access to get beyond that point.5

MR. TURNBULL: Okay.6

MR. WELLS: That's what we call7

nesting.8

MR. TURNBULL: Right.  I was just9

curious, because I saw the elevator at the10

back that goes back into the residential area,11

and I'm assuming that that's the area that12

you're looking to use.  Okay, thank you.13

MR. GLASGOW: I'd like to call the14

last witness B- 15

CHAIRMAN GRIFFIS: We have a couple16

more questions.17

MS. MILLER: I'm sorry, Mr. Wells,18

did you see the report from the Department of19

Transportation, dated November 20th, 2006?20

MR. WELLS: Yeah, I saw it just21

this morning.22
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MS. MILLER: Okay.  So, I don't1

know if you have any comments yet or what your2

response to it might be?3

MR. WELLS: Well, DDOT recommended4

several things.  One is, firstly, they concur5

with the basic access and for automobiles and6

loading that I described.7

They did take issue with the8

number of parking spaces.  The code9

requirement, not including the spaces that10

we're replacing, there's some surface spaces11

that are being displaced by this building.12

Which are being replaced within13

the proposed parking garage.  But I think DDOT14

is trying to strike a balance here of15

discouraging automobile use by limiting16

parking controls.17

Now what we heard from the18

community, is the opposite.  Be sure to19

provide enough parking so there's no spillover20

parking into our neighborhood.21

And we've come down on the side of22
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providing relatively more parking spaces, than1

fewer parking spaces.  DDOT has asked us for2

a Travel Demand Management Plan, and frankly3

we haven't had time to digest that yet.4

They also mentioned our mode5

splits.  If you look at the U.S. Census, how6

do residents of this neighborhood get to and7

from work?  Fully 40 percent of them either8

walk or take transit.9

That's what we assumed would10

happen in the future.  A lot of people want11

cars and have to have cars, but they don't12

always use them for their daily commute.13

So we made an assumption that we14

think is appropriate and that we think is15

supported by Census data. So that's my quick16

read and quick response to the DDOT Report.17

CHAIRMAN GRIFFIS: Do you have the18

full report in the record?19

MR. WELLS: We have submitted it to20

DDOT, I don't know if it made it into the21

record.  I would be happy to submit that.22
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MR. GLASGOW: You can submit the1

report as a post-hearing submission.2

CHAIRMAN GRIFFIS: Yeah, let's do3

that.4

MR. GLASGOW: Okay.5

CHAIRMAN GRIFFIS: Anything else?6

Any other questions?7

MR. GLASGOW: I'd like to call Mr.8

Sher, the last witness.  Mr. Griffis, we9

wanted to excuse Mr. Carter, he has some10

travel to attend to today?11

CHAIRMAN GRIFFIS: Right away?12

Right now?13

MR. GLASGOW: Yes.14

CHAIRMAN GRIFFIS: Okay.  Then we15

need to hold you for five minutes.  We're16

going to put Mr. Sher on hold and I'm going to17

ask the parties to come up and conduct cross18

examination before he leaves.  We can start19

with the ANC-6C.  Do you have any cross20

examination of the Architect?  No, that's21

okay.22
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Stanton Neighbors, H Street?1

None?  Stanton, none?  Okay.   6A?  Oh, man,2

that means he gets to get out of here.  I3

mean, come on.4

All right, any other follow up or5

further questions? Very well.  Before he goes,6

Mr. Glasgow, I'm sure you're well aware any of7

the items and illustrations that were shown on8

the board, need to make it into the record.9

I'm not sure we have all of them,10

but we'll make sure that we do.11

MR. GLASGOW: Fine.  Mr. Murray12

Walker, Mr. Carter's associate is here and is13

aware of that.14

CHAIRMAN GRIFFIS: Excellent.15

Okay, perfect.16

MR. GLASGOW: Thank you.17

CHAIRMAN GRIFFIS: Very well, let's18

move ahead, Mr. Sher.19

MR. SHER:  Good afternoon, Mr.20

Chairman, Members of the Board. 21

For the record, my name is Steven22
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E. Sher, the Director of Zoning and Land Use1

Services with the law firm of Holland and2

Knight.  3

I think maybe today I need to talk4

a little slower than I usually do to make sure5

that we get through what it is that this6

application deals with.  7

As has been said a couple of times8

before, what is unusual about this property is9

that it is split zoned between C2C and C2A10

with a boundary line running roughly parallel11

to H Street and about 132 feet back from the12

street.  13

The property itself is unusual14

because it is much deeper than what you would15

usually find along the H Street corridor and16

when you look at the zoning map which is17

attached to the back of the outline, you will18

see that this is one of only a few sites.  In19

fact, probably only two that has and really20

only one that has commercial zoning that goes21

that far back off the frontage along H Street.22
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And that was originally done quite some time1

ago under the old H Street Urban Renewal Plan2

for an RLA Project that encompassed the two3

office buildings, but was never fully built4

out.  So, what you've got then is the C2C5

zoning in the band along H Street with a C2A6

zoning behind it, extending deeper into the7

center of the square.  8

As was indicated before, this is9

also one of the longer blocks along the H10

Street Corridor where the frontage along H11

Street is approximately 560 feet and that's12

longer than most of the other blocks along --13

so you've got a long site, a big site, a site14

that's deep in the middle that extends from15

6th to 7th along the frontage and then that16

has its own peculiarities, compounded by the17

fact that there are two existing five-story18

office buildings, one on the corner of 6th and19

H, one on the corner of 7th and H that are20

going to remain.  21

So, what happens as Mr. Carter22
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pointed out was, we're fitting a residential1

building between those two and extending back2

into that central portion of the square that3

fills out the residential tower going up.4

That's kind of the background.  Excuse me.  5

MR. GLASGOW:  He gets choked up6

during this case occasionally, but we'll work7

through it.  8

MR. SHER:  Yes.  I never get this9

emotional usually.10

As Mr. Glasgow indicated, we have11

approximately 42,781 square feet zoned C2A and12

approximately 66,570 feet zoned C2C.  And in13

addition to those two zoning categories, we14

have the H Street or HS Overlay that applies,15

that modifies those requirements in some16

respects.  17

And as Ms. Miller was pointing out18

before, one of those respects is that the19

height is allowed to be permitted to extend an20

additional five feet if the building is21

required to have a 14-foot clear ceiling on22
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the first floor which this building is.  So,1

at least in the C2C portion we have proposed2

the height of the building would be at 953

feet.  We have not, I believe, proposed to4

increase that height in the C2A portion of the5

site where the limit would be 50 feet and 406

feet as we step down all the way to the7

southern part of the site. 8

Okay.  I think I've kind of -- now9

I won't get so choked up.  10

In terms of the relief that we11

require for this project.  Number one, we need12

a special exception to construct an addition13

to a building that increases the gross floor14

area by more than 50 percent on a lot that is15

at least 6,000 square feet.  That's an H16

Street Overlay requirement.  17

We are adding well more than 5018

percent to the existing two buildings.  The19

lot is more than 100,000 square feet.  So, we20

need the special exception to build the21

building, to build this addition in the first22
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place. 1

Second, we need a special2

exception because in two respects we need3

exceptions from the normal requirements of the4

H Street Overlay.  So, we need a special5

exception for an exception.  And the two areas6

where the H Street Overlay requirements7

suggest -- well, where we do not comply with8

the H Street Overlay requirements, one is lot9

occupancy and the other is the drive around H10

Street.  And I'll dig into those a little bit11

right here. 12

The normal lot occupancy13

requirement in a C2A District is 60 percent.14

The normal lot occupancy requirement in a C2C15

District is 80 percent.  The H Street Overlay16

suggests that the lot occupancy requirement or17

the lot occupancy standard is 70 percent.  So,18

it's 10 percent higher than the C2A, 1019

percent lower than the C2C. 20

I'm not sure that that really was21

the intent.  I think they were trying to say22
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where the lot occupancy requirement was lower,1

you could go from 60 to 70.  But the way it's2

written, it seems to suggest that maybe it's3

70 percent across the board.  And just so4

we're not taking any chances, we said -- we're5

asking for relief, our overall blended lot6

occupancy on the entire site is 77 percent.7

So, we may need a variance on the lot8

occupancy on the C2A portion and a special9

exception for the lot occupancy on the C2C10

portion, because otherwise it's 80 percent and11

we're at 77 blended or whatever.  12

In any event, the lot occupancy13

for the overall site is 77 percent and if you14

take the overlay to mean that we have to be 7015

percent across the board, we're 7 percent16

higher than that.  17

On the driveway on H Street, this18

is one of those things that keys back to the19

sort of general provisions of the Neighborhood20

Commercial Overlay and those districts21

wherever they are, there is one or more22
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designated roadways upon which a driveway1

leading to a required parking or loading area2

cannot be accessed from those designated3

roadways.  The designated roadway for the H4

Street Overlay District is H Street. 5

As Mr. Carter described it and Mr.6

Wells just went through, there is an existing7

driveway on Seventh Street that leads to the8

office building as 645 H Street and that's in9

that location right there at the south end of10

the existing building.  And we are proposing11

a second driveway on H Street more or less in12

the center of a block but a little bit to the13

east of dead center, which would also access14

the three levels of underground parking.15

Loading is accessed in a different16

way, so this would be a second driveway, a17

driveway on H Street.  As Mr. Wells described,18

the reasons for wanting to distribute the19

traffic and for being able to accommodate the20

service in and out of the garage.  We thought21

that an additional driveway was necessary that22
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it wasn't possible or practical to put it on1

Sixth Street because there's an existing2

office building there.  We've already got the3

driveway on Seventh Street.  We weren't going4

to bring that driveway in through the alley5

which sort of winds its way around the square6

back out here.  It gets kind of narrow up at7

this point as well.  8

So, the only sort of reasonable9

solution to that was to put the driveway on H10

Street.  And after going around on that, I11

think everybody agrees that's the best place12

to put the second driveway.  Given that, the13

H Street Overlay says you can't have a14

driveway leading to required parking spaces.15

We're here for an exception to -- we're here16

for a special exception for an exception on17

the driveway. 18

It's just as an aside.  The zoning19

regulations don't control curb cuts.  That's20

something that the Department of21

Transportation does through its own public22
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space permitting procedures.  So, the1

regulations can't prohibit a curb cut, but2

they can prohibit a driveway which accesses3

required parking.  I thought that one up a4

long time ago, but there you go. 5

We also need beyond the6

limitations imposed by the H Street Overlay,7

we need a special exception to extend the8

provisions of the C2C District into the areas9

zoned C2A.  And as the Chairman discerned10

before, that boundary line runs -- is this11

sort of heavy dark line, not otherwise12

identified, that runs right on an east/west13

direction in this location on the site plan.14

And at the back there is also a copy of the15

zoning map which shows the C2C and the C2A16

areas. 17

As we have indicated what we did18

was in order to bring the building down to 4019

feet closest to the southern part of the20

property, again, in the area back in here, the21

central part of the square.  We took one floor22



181

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

off the rear southern most part of that so1

that's 40 feet instead of 50 feet.  And we2

took that density and put it back up in the3

area closest to the C2A further removed from4

the surrounding residences on three sides.  5

So, where C2A would normally limit6

the height to 50 feet, we had originally7

proposed that, and this is only for height,8

not for FAR or for any other purpose, is to9

allow us to recapture those lost units that10

would otherwise have been 50 feet along the11

southern side.  We put them up above the 5012

foot level closest to the C2C District.  13

As we've indicated before, we're14

going to stop that one story short of going to15

the full 95 foot height.  So, we will be16

seeking about 85 feet in that area zoned C2A17

but for which we propose to extend the height18

provisions only of the C2C District for that19

35 foot dimension.  20

And so we now have one special21

exception for the building because it's on a22



182

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

lot more than 6,000 square feet.  One special1

exception for two exceptions from the2

provisions of the overlay district and a third3

special exception for extending the zone4

boundary line 35 feet into the C2A from the5

less restrictive district to the more6

restrictive district.  And that's again only7

for height.8

And then on top of that we've got9

two variances.  One of them we talked about10

already.  That's lot occupancy, because the11

C2A District requirements are 60 percent and12

we are over but blended at 77 percent.  So, in13

addition to needing the special exception, we14

need a variance on the lot occupancy as well.15

And the last variance is the -- I16

don't want to call it the dreaded residential17

recreation space variance, but the now all too18

common residential recreation space variance.19

We have a requirement based on 1520

percent of the area in the C2C zone and 2021

percent of the residential area in the C2A22
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zone.  And that number works out to be1

something on the order of 49,000 square feet.2

We are able to provide about 23,000 square3

feet.  So, we need a variance for the4

remainder.  5

So, we've got three special6

exceptions and two variances.  7

VICE CHAIRPERSON MILLER:  Can I8

just ask you.  With respect to the driveway,9

why is the relief requested a special10

exception as opposed to a variance?11

MR. SHER:  Because under the12

provisions of the H Street Overlay, when you13

look at Section 1325.1, it says, the building14

structures and uses listed prior and15

exceptions from the requirements of the H16

Street Overlay shall be permitted as a special17

exception.  A driveway is a requirement of the18

H Street Overlay as is the lot occupancy.  19

VICE CHAIRPERSON MILLER:  Thank20

you.21

MR. SHER:  Okay.  So, that's the22



184

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

universe of the relief that's required.  And1

I hope I've made that clear and if there are2

any questions, I'll be happy to try and3

explain that further.  4

Either I've confused you all or5

I've done a good job.  I don't know which. 6

CHAIRPERSON GRIFFIS:  Any7

questions?  Any others?  8

MR. SHER:  Then as to how we9

comply with the relief, I think we've talked10

around about and through that as I've been11

going through what we've asked for. 12

The basic understanding here is13

that with respect to the H Street Overlay and14

the design guidelines there are two areas15

where we have asked for or where the project16

doesn't meet the literal specific requirements17

of the design guidelines.  18

One of those is that although the19

zoning regulations permit a 95 foot height,20

the design guidelines talk about a four to21

eight story building.  And at least on the22
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front portion of the site, I went to far.  In1

the middle here, we're talking about a nine2

story building. 3

And most of the reason for nine4

stories versus eight stories is because we are5

squeezed on this site in a lot of different6

ways.  We're squeezed by the fact that there7

are these two existing five-story office8

buildings that we're not going on top of.  So,9

we are there -- where's there's a 90-foot10

envelope there, we're actually only built to11

60 feet.  12

We're squeezed by the fact that13

we've pulled the building back along the14

alleys on the west, south and east and we15

don't have any requirement to do that under16

either the normal C2 regulations or under the17

overlay design guidelines.  But we have done18

that because, again, this is an unusual site19

given its depth and extension to the center of20

the square.  And we were attempting to be21

sensitive to the concerns about how does this22
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building relate to the smaller residential1

fabric across the alley.  2

So, we've lost some footprint that3

we could otherwise use.  As we talked about4

before, we took that 40-foot area off the5

back.  When you take all those factors6

together and when you look at this building,7

we still don't get up to the maximum permitted8

FAR that is allowed under the combined C2C and9

C2A Districts, even with the ninth floor on10

the top of that center portion of the11

building.  It is within the overall 95 foot12

height.  It is designed as Mr. Carter talked13

about before, so that the top floor sort of14

blends together -- the top two floor blend15

together to look a little bit more like an16

eight-story building than a nine-story17

building.  18

It is, we believe, a unique19

situation in large part because there's no20

other C2C zoning anywhere along the H Street21

Corridor that permits 90 feet as a matter of22
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right.  So, you're not going to have somebody1

else coming in here asking for a nine-story2

building because there's no other place along3

the corridor where a 90-foot height is4

permitted.  So, we think we have identified5

with all the factors that I've described, a6

series of conditions that combine to create7

something that's exception, unusual and which8

would justify why we would want to go to nine9

stories as opposed to eight stories.  10

CHAIRPERSON GRIFFIS:  And where do11

you find the mapping for the Type 1 and the12

Type 2 structures?13

MR. SHER:  It is in the design14

guidelines.  It's on -- Kyrus, you got it15

there.  16

It's on the first or second page17

of the April '03 design guidelines is a map18

that shows what they described the various19

type sites are.  20

In fact it does not reference this21

particular site in the test, but the map shows22
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it as a Type 1 development site.  1

I think you should have a copy of2

that in the record somewhere.  3

UNIDENTIFIED PERSON:  We do.  I4

think it's page 2.  5

CHAIRPERSON GRIFFIS:  It is page 26

and it's mapped by color then, type.  7

MR. SHER:  Right.  And, in fact, I8

don't think they actually show a Type 3 on the9

colored map.  10

CHAIRPERSON GRIFFIS:  No.  Which11

is a parking structure.  12

MR. SHER:  Parking garage which is13

not at issue here.  14

CHAIRPERSON GRIFFIS:  Okay.  15

Going back to Ms. Miller's16

question went to the driveway.  Right.  Why17

was that a special exception?  You indicated18

1325.1, which indicates an exception from the19

requirements of the H Street Overlay shall be20

permitted under special exception.  21

MR. SHER:  Right.  22
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CHAIRPERSON GRIFFIS:  And what is1

the source of the exception?  Is it 1325.1C?2

MR. SHER:  No.  It's back to --3

okay.  It's back to 1320.7, which references4

back to 1303.2.  1320.7 for the purposes of5

1320. -- 1303.2, the designated roadway within6

the H Street Overlay is H Street.  And the7

designated roadway is one where you're not8

allowed to have a driveway leading to required9

parking or loading.  10

CHAIRPERSON GRIFFIS:  I see.  11

MR. SHER:  So, it is a requirement12

of the overlay.  It's not a requirement of the13

underlying C2 Districts.  They don't restrict14

where you can have a curb cut or driveway in15

any respect.  16

CHAIRPERSON GRIFFIS:  Okay.  17

MR. SHER:  It's only a requirement18

of the overlay.  19

VICE CHAIRPERSON MILLER:  Okay.20

This is the first time we're really dealing21

with this so.  22
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MR. SHER:  I understand.  1

VICE CHAIRPERSON MILLER:  Okay.2

So, 1320.7 designates H Street as the3

designated roadway.  And where is it that says4

the driveway can't be designated -- 5

MR. SHER:  You've got to go back6

to 1303.2, within the area of the NC Overlay7

District of which the H Street is one of a8

number.  You have McCollum, you have Cleveland9

Park.  You have Tacoma, etcetera.10

Notwithstanding the provisions of other11

sections.  No driveway providing access from12

any designated roadway to required parking13

spaces or loading berths shall be permitted.14

So, that's why I say, within H15

Street -- within the H.S. Overlay, H Street is16

the roadway.  Within others it's Connecticut17

Avenue or whatever the streets are.  18

CHAIRPERSON GRIFFIS:  Right.  19

MR. SHER:  So, it is something20

which -- and going back to the earlier21

neighborhood commercial overlay districts,22
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which I think were Cleveland Park, Woodley1

Park and Wisconsin McComb, it was very clear2

from the Zoning Commission's write-up of these3

regulations that they were giving the Board4

the power to grant exceptions, that they were5

not variances even though as was pointed out6

earlier, some of the language tracks closer to7

the variance standard than the special8

exception standard, even though the latest9

iteration of the NCO Overlay, the H Street10

standards are much more special exception11

friendly than variance friendly. 12

But the earlier ones were the13

general provision which is in 1304 is -- lies14

across the board to all neighborhood15

commercial overlay districts.  1325 applies16

only to H Street.  17

CHAIRPERSON GRIFFIS:  Excellent. 18

MR. SHER:  Okay.  19

VICE CHAIRPERSON MILLER:  Can I20

just ask one more question before you move on?21

MR. SHER:  Sure.  22
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VICE CHAIRPERSON MILLER:  With1

respect to the lot occupancy variance, did you2

say the practical difficulty in complying with3

the regulations was that the buildings being4

squeezed between two existing buildings,5

number one.  You don't get to achieve your6

FAR.  Was there anything else? 7

MR. SHER:  Squeezed by the8

existing buildings, the setbacks, the9

reductions in height and how all that relates10

to how much density you can actually get on11

the site.  That combination of factors.  12

VICE CHAIRPERSON MILLER:  So, the13

bottom line is, you're saying you can't -- if14

the restriction on how much density you can15

get on the site that you would be allowed as16

a matter of right otherwise?17

MR. SHER:  Correct.  18

VICE CHAIRPERSON MILLER:  Okay.  19

MR. SHER:  That's the practical20

difficulty resulting from the exceptional21

circumstances.  22
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CHAIRPERSON GRIFFIS:  Anything1

else?  Anything else?  2

MR. SHER:  I think the only other3

thing that we wanted to talk about was the4

other area of noncompliance with design5

guidelines which actually has to do with side6

yard setbacks.  And that's kind of a peculiar7

situation because what we're doing is8

providing greater setbacks than what the9

design guidelines call for.  Because they call10

for zero.  And now again part of this has to11

do with the fact that this is an unusual site12

because it extends so much deeper into the13

center of the square than the normal series of14

lots that front on H Street elsewhere.  15

And what the design guidelines16

were trying to achieve, I believe, is to make17

sure that there were not gaps in the street18

frontage along H Street that buildings butted19

up against each other so that there were no20

side setbacks for the properties that would21

line the street.  22
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And, in fact, the guidelines call1

when a building turns a corner as we do in two2

cases, that the building be built to the3

street line on the side streets as well as the4

front street.  5

But in this situation, we wind up6

with this building sticking back into the7

center of the square.  And so in an effort to8

provide some greater separation from the rear9

of the houses running on Sixth, G and Seventh,10

the building has been pulled back from the11

property line, which is the line of the alley,12

an additional amount.  And that's technically13

not in compliance with the requirement that14

there be a zero setback.15

Now, without belaboring the16

technicalities way too far, none of these17

things are actually yards.  They are all18

courts because the building on this side19

doesn't have a side yard because the side yard20

has to extend for the full depth of the21

building.  And at this point, it gets cut off22
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and at this point it gets cut off by the1

building.  2

So, they're technically not side3

yards, but they are setbacks from the property4

line.  And to the extent that we're providing5

a setback, where none was called for, that's6

a deviation from the design guidelines.  7

Our rationale again for that is8

we're doing more than what is required if zero9

is technically required or suggested.  And in10

some cases I could see where you wouldn't want11

to do more than zero.  But in this case,12

because of the size and shape and location of13

this site and the building on it, providing14

that additional setback we think is15

beneficial.  16

So, at the risk of sort of jumping17

to the end, I believe that the totality of18

what we have presented, including the analysis19

set forth suggests that we meet the20

requirements for the special exceptions that21

we have presented a set of exceptional or22
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extraordinary situations or conditions,1

demonstrated the practical difficulty on the2

owner for which the variances should be3

granted.  And we believe that you should4

therefore approve the application.  5

CHAIRPERSON GRIFFIS:  Excellent.6

Thank you very much.  7

Clarification?  Questions?  8

VICE CHAIRPERSON MILLER:  I just9

want to clarify one thing with respect to our10

analysis here.  11

A deviation from the design12

guidelines, does that necessitate a special13

exception relief?14

MR. SHER:  Well, it is15

incorporated within the requirement that the16

Board -- that the Board determined that the17

project is consistent with the design intent18

of the design requirements of Section 132419

under the design guidelines of the H Street20

development plan.  So, there's two pieces to21

that.  1324, which has some very specific22
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standards.  We've gone through about the1

percent of glass on the ground floor and2

building entrances and all that stuff.  And3

then the design guidelines which are broader4

in some respects and more specific in other5

respects. 6

I don't think that requires7

another exception to the exception.  It is8

just a finding that the Board has to make that9

we are generally inconsistent with the design10

intent of those two sections.  And I think for11

the reasons we have expressed, we stated why12

we are not able to be 100 percent in13

compliance with each of the specific elements.14

But in the totality of things, we are in15

compliance with what the H Street Overlay16

would suggest ought to occur on this site.  17

MR. GLASGOW:  And we believe that18

that's consistent with the Office of19

Planning's Supplemental Report on the issue.20

And also we have filed for the21

record a memorandum from myself and Steve Sher22
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to Monty Edwards is in the -- dated November1

17th is in the record.  And a document2

entitled Confirmation of Compliance of 601-6453

H Street with the H Street Strategic Plan4

Design Guidelines, which was prepared by the5

architects and goes through, I guess, about 406

different items with the design guidelines and7

how we complied with those.  8

CHAIRPERSON GRIFFIS:  Excellent.9

Anything else from the Board?  Any other10

questions?  11

Mr. Glasgow, any other witnesses?12

MR. GLASGOW:  No.  This completes13

the direct presentation.  14

CHAIRPERSON GRIFFIS:  Okay.  Thank15

you very much.  16

I'm going to ask the parties for17

cross.  If they've come forward at this time.18

You guys can set up your own order. 19

I'm going to ask you if you would20

do your entire cross of all the witnesses.21

So, whatever -- have a seat.  Okay.  22
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MR. RONNENBERG:  I just want to1

clarify what exactly the variance to lot2

occupancy is for.  It's my understanding that3

the variance for the lot -- 4

CHAIRPERSON GRIFFIS:  Okay.  Your5

question is, Mr. Sher, would you please6

clarify what the variance for the lot7

occupancy is?  And you mean in what area or8

what's to be clarified?  9

MR. RONNENBERG:  Yes.  What I10

would like clarified is that the variance --11

our position is that the variance -- they're12

at 91 percent for the C2C Zone.  And so the13

variance would be to go from basically 8014

percent to 91 percent for the C2C Zone.  I15

just heard something different in Mr. Sher's16

testimony.  I wanted that clarified.  17

CHAIRPERSON GRIFFIS:  Right.18

Blended lot occupancy.  Is that what you're19

talking about? 20

MR. RONNENBERG:  I -- exactly. 21

CHAIRPERSON GRIFFIS:  Right.  22
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MR. RONNENBERG:  That's a concept1

which I'm -- we disagree with.  But if we have2

clarification that it's for -- a variance is3

for the 91 percent on the C2C.  4

CHAIRPERSON GRIFFIS:  Yes.  Don't5

give him the answer.  Let him -- 6

MR. SHER:  I can get the specific7

numbers.  We are over here and under here and8

blended -- 9

CHAIRPERSON GRIFFIS:  Is your10

variance from 80 percent to 91 percent?  Or is11

your variance from 70 to 77 percent?12

MR. SHER:  Well, overall, I think13

-- I think 70 to 77 percent is a special14

exception, because the 70 percent is created15

by the overlay and not by the underlying C2A16

or C Zone.  17

So, the 77 percent overall is 718

percent higher than the 70 percent standard19

created by the overlay.  And since the overlay20

district provisions can be accepted by special21

exception, that's the exception part. 22
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The variance  part is because the1

-- we are over here and under there.  And I2

have the specific numbers in my file.  But3

I'll take Mr. Ronnenberg's statement.  It is4

something on the order of 90 percent in the5

C2C District.  And you can see that again by6

virtue of what's colored in along the first7

floor there in terms of the front portion of8

the building along H Street.  9

But it gets more complicated than10

that too, because this is a mixed use building11

and it's building or a portion of a building12

and so we just said that's where we are. 13

MR. GLASGOW:  Mr. Chairman, with14

respect to the C2C portion of the lot, my15

recollection is that we're at 91 percent lot16

occupancy.  And then the C2A portion of the17

lot we are at 57 percent lot occupancy, if you18

break them out, you know, by zoning19

classification.  20

CHAIRPERSON GRIFFIS:  Say that21

again?  Fifty percent of the C2 -- 22
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MR. GLASGOW:  We are at 91 percent1

lot occupancy in the C2C portion of the2

building, if you divide the site.  3

CHAIRPERSON GRIFFIS:  Right.  4

MR. GLASGOW:  I think this is5

directly responding to Mr. Ronnenberg's -- 6

CHAIRPERSON GRIFFIS:  And that's7

not for the 35 foot -- 8

MR. GLASGOW:  That's right.  Yes.9

CHAIRPERSON GRIFFIS:  As is?  10

MR. GLASGOW:  Just as is.  11

CHAIRPERSON GRIFFIS:  Okay.  12

MR. GLASGOW:  Then in the C2A13

portion of the building, my recollection is14

that we are at 57 percent lot occupancy. 15

CHAIRPERSON GRIFFIS:  And then 6016

percent would be allowed for the residential17

use?18

MR. GLASGOW:  Yes.  Under the19

underlying C2A and then, of course, you got 7020

percent with the overlay.  21

CHAIRPERSON GRIFFIS:  Right.22
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Okay.  1

MR. GLASGOW:  Does that respond?2

does that clarify?  3

MR. RONNENBERG:  I just want to4

make that clear for the record. 5

We think that they have no --6

nothing for zoning relief in the C2A zone.7

But we believe that they need a special8

exception to go from 70 to 80 percent in the9

C2C Zone and a variance to go from 80 to 9110

percent in a C2C Zone.  And if that is our11

common understanding, then I have no further12

questions.  13

CHAIRPERSON GRIFFIS:  Okay.  14

Is that your understanding?15

MR. GLASGOW:  We have no objection16

to that interpretation.  We meet those17

requirements.  18

CHAIRPERSON GRIFFIS:  Okay.  19

Anything else?20

MR. RONNENBERG:  No.  21

MS. AXAM:  Hilary Axam for the 6th22
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and H Street Neighborhood Association.  1

If I may just briefly ask a couple2

of questions of Mr. Sher?  3

Mr. Sher, is it correct that you4

were one of the authors of a November 17th5

memorandum addressed to Monty Edwards of6

Stanton Park Neighborhood Association?7

MR. SHER:  Yes.  8

MS. AXAM:  And did that memorandum9

lay out specific reasons why this lot is10

unique on the H Street Corridor?11

MR. SHER:  It did.  12

MS. AXAM:  And the reasons that13

those -- correction.  14

And did it argue that those15

reasons made this lot unique, such that a16

deviation from the design guidelines from17

eight stories to nine would not be18

precedential down the corridor?19

MR. SHER:  Yes.  20

MS. AXAM:  And is one of the21

premises behind that memorandum that without22
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these exceptional circumstances, the1

guidelines otherwise must be complied with?2

Not just the intent of the guidelines, but the3

guidelines themselves would call for eight4

stories? 5

MR. GLASGOW:  I think that calls6

for a legal conclusion by him, you know,7

outside the area of his expertise.  8

MS. AXAM:  It's a question going9

to the intent behind the memorandum with the10

need to lay out reasons for deviating from the11

guideline.12

MR. GLASGOW:  Right.  We agree13

that that he's done.  Okay.  I guess it's up14

to the Board as to exactly how you interpret15

the meaning of the regulations and as to16

whether or not we complied.  17

MS. AXAM:  So, just to clarify. 18

The memorandum supposes compliance19

with the guidelines absent the exceptional20

circumstances that are laid out for deviating21

from those guidelines?  Is that correct, Mr.22
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Chair?1

MR. GLASGOW:  Did you understand2

the question?  3

MR. SHER:  The memorandum suggests4

that there are reasons why this site is5

exceptional or unique and would not serve as6

a precedent for -- if the Board were to7

approve this application with a nine-story8

building on the front as opposed to an eight-9

story building, why that would not be a10

precedent for virtually any other property11

along the H Street Corridor.12

I'm not prepared to say that if13

there's some other piece of the design14

guidelines that is or isn't complied with,15

that we've addressed that in the memorandum.16

We were specifically looking at what was the17

impact on height.  And that's what we looked18

at.  19

MS. AXAM:  That's a helpful20

clarification.  21

Thank you.  22
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And it was understood at that time1

of the filings up through and including last2

week and yesterday that the design guidelines3

required compliance with the guidelines4

themselves, not just the intent of the5

guidelines.  Was that your understanding in6

the course of the negotiations that took place7

in this matter before the Office of Planning?8

MR. SHER:  I don't think I was9

involved in the negotiations with the opinion10

on that, so I'm not prepared to say what11

everybody's intent was.  12

MS. AXAM:  But your own intent in13

writing that memorandum, did it speak to that14

issue at all?15

MR. SHER:  I don't think the16

memorandum speaks to that issue.  17

It specifically addressed the18

question of whether a nine-story building on19

this site would be precedential and why we20

thought it wasn't.21

MS. AXAM:  Very well.  22
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And it concluded that this would1

not be precedential to the unique features of2

this site?  3

MR. SHER:  As to that issue.  As4

to whether a nine-story building would go on5

this site and if it did, would it serve as a6

precedent for anything else along the7

corridor?8

MS. AXAM:  And it concludes that9

it would not? 10

MR. SHER:  And it would conclude11

that it does not.  12

MS. AXAM:  Thank you.  13

MR. SHER:  That's correct.  14

MS. AXAM:  That's all I have.  15

CHAIRPERSON GRIFFIS:  Any other16

cross?  Are there any other witnesses?  Are17

there any other parties?  ANC?  18

Excellent.  Thank you.  19

Are there any other persons20

present that are going to provide testimony in21

this case?  Persons present?  22
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If you would come forward at this1

time to present.  We're going to take you out2

of order, of course.  Good.  We had three or3

four that were proposing.  4

Very well.  5

Why don't we start on my right.6

Just state your name and address for the7

record.  You're just going to need to turn8

that microphone on.  There's a button on the9

base.  Perfect.  10

CHAIRPERSON GRIFFIS:  11

MS. REEDY:  My name is Jill Reedy.12

I reside at 630 G Street, N.E.  13

CHAIRPERSON GRIFFIS:  Go ahead.  14

MS. REEDY:  Can I go ahead and15

talk?  Okay.  16

CHAIRPERSON GRIFFIS:  Yes.  Oh, by17

the way, you're allotted three minutes.  18

MS. REEDY:  Okay.  19

CHAIRPERSON GRIFFIS:  I'll turn20

the buzzer on and you can wind it up in three.21

MS. REEDY:  As a neighbor at 630 G22
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Street, I'm very close to where this project1

is going up and as neighbors this is a project2

that we have been following closely and we3

appreciate the Applicant's ongoing attention4

to work with us on issues that are critically5

relevant to us as neighbors.  And this is6

particularly on design issues, especially on7

the G Street, Sixth Street and Seventh Street8

sides.  9

So, design issues, number one.  10

Two, parking issues.  11

And also, thirdly, the12

construction impacts on our home and the13

quality of our daily lives. 14

And as neighbors and people who15

will be living with this building every day of16

our lives in the future and who can, indeed,17

see this building from nearly every room in18

our homes, we continue to appreciate the19

willingness to continue to take the H Street20

design guidelines seriously, especially with21

the work on the Sixth, Seventh and G Street22
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sides and the plans that you saw just now.  We1

actually haven't seen the latest renditions of2

those yet.  3

And, secondly, to insure parking4

and that the impacts of parking doesn't become5

an undue burden. 6

And regarding parking, again, a7

selling point has been the number of spaces,8

487 spaces for tenants.  And was just9

presented, there has been a report that would10

significantly reduce that number.  And so,11

again, then that's a concern for us.  It12

remains to be seen if the tenants will choose13

to pay for those spaces or if they'll be14

parking on the streets in front of our homes.15

And, third, to go back to the --16

the third issue is construction concerns and17

will it satisfactorily address the18

construction concerns throughout the project?19

And this attention is very important to us and20

these issues must continue to be addressed and21

resolved in accordance with the design22
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guidelines and community input.  1

Thank you.  2

CHAIRPERSON GRIFFIS:  Excellent.3

Thank you very much.  4

And you indicated your address was5

630 G Street.  Is that correct?6

MS. REEDY:  Correct.  7

CHAIRPERSON GRIFFIS:  And did you8

submit a letter into the record already?9

MS. REEDY:  With these particular10

issues, no.  11

CHAIRPERSON GRIFFIS:  Okay.  12

I have a letter in the record by13

Andrew Martin, of 630 G Street.  Is that -- 14

MS. REEDY:  Right.  15

CHAIRPERSON GRIFFIS:  Okay.  16

MS. REEDY:  It's my husband.  Yes.17

CHAIRPERSON GRIFFIS:  Okay.18

Excellent.  19

So, we have that in the record.20

If you wouldn't mind you could put also your21

comments today in the record.  22
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Yes?  1

MR. GALLO:  My name is Larry2

Gallo.  I live at 728 Sixth Street, N.E.  I've3

lived there for 30 years. 4

I'm here in opposition to this5

project and I'm doing that kind in the face of6

the fact that all of my friends and neighbors7

have been very active in working with the8

developer and to try to get this project more9

presentable in so many ways for the community10

and for the city. 11

What hasn't been said is what a12

tremendously incredible impact that this13

project will have on the existing residents.14

If you look at your overlay -- if15

you look at your view over there, surrounding16

this nine, five and four story building are17

about 70 town houses, all of them lived in by18

families and friends, all neighbors. 19

If you go out 200 feet from this20

project you probably have another 70 or 8021

residential town houses.  All of these are22
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three, three and a half stories high.1

Everyone one of them and all of the people who2

live in those houses will be so dramatically3

impacted by this project.  And this project4

proposes to bring 240 new residential units5

into that square.  And no one really has6

talked about the significant impact of both7

the people who will be coming into those units8

and the office -- the proposed office9

building, as well as the parking and the10

traffic.  11

The traffic consultants said, yes.12

they talked to DOT and the DOT letter says13

that they've discussed impacts on the14

neighborhood.  But the problem is that as far15

as I know, no one from the neighborhood or the16

neighborhood group has been part of those DOT17

meetings and discussions with the consultants.18

So, the impacts that this building19

has on our community is to significant and I20

hear the developer asking for exceptions and21

exemptions to make the building bigger.22
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They've determined that they're going to1

reduce it by two units.  They go from 240 to2

238 units. 3

I'm asking the Board to use your4

authority to disallow the exemptions and5

exceptions that the developer is asking for6

and force this building to -- this building's7

density to be reduced within the requirements8

of the zoning laws. 9

They're asking for exemptions.10

those exemptions allow the developer to build11

240 units, to bring all of that dislocation12

into our neighborhood.  I'm asking that you13

refuse the exemption allowing them to change14

the massing of the buildings in the two zones.15

And that will help to reduce the number of16

units they'll be able to put in there.  And I17

ask you to refuse to allow them to shift the18

density from the higher building to the lower19

building.  And that also will help to reduce20

the number of units that they'll be able to21

put in there.  22
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In reducing the number of units1

that they'll be able to put in there, you'll2

have a tremendously positive impact on the3

lives and the quality of the lives of the4

people who have lived there for generations5

and who are raising their children there. 6

So, to my mind, this building has7

to be smaller.  It has to have less people in8

it.  And the only way that we can have an9

impact on that is to ask you to enforce the10

zoning requirements and not grant the11

exemptions and exceptions that allow this12

developer to build this massive building with13

this number of units.  14

Thank you.15

CHAIRPERSON GRIFFIS:  Excellent.16

Thank you very much.  17

In your opinion, and I appreciate18

your testimony today in terms of the19

surrounding 70, 80 town houses and the impact20

on that.  What's your understanding of what a21

matter of right density would allow on this22
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site?1

MR. GALLO:  You know, I'm no2

expert.  3

CHAIRPERSON GRIFFIS:  And that's4

okay.  I wanted to get just more of a feel of5

when you picture what is a matter of right and6

what's allowed.  7

MR. GALLO:  Well, to me, the mixed8

use of this building is and what they don't9

show you is that here's this giant building in10

the middle of this block and all around it,11

surrounded, you have two, two and a half,12

three and a half story town houses.  13

CHAIRPERSON GRIFFIS:  Right.  14

MR. GALLO:  So, wherever you look15

at this building from anywhere within several16

blocks of it, including my whole house -- 17

CHAIRPERSON GRIFFIS:  Sure.  18

MR. GALLO:  -- you see this19

gigantic massive structure with little town20

houses spread all around it.  21

CHAIRPERSON GRIFFIS:  I think from22
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your comment that you think that the massing1

of an H Street building as proportioned should2

be in line with what is currently in the town3

house massing?4

MR. GALLO:  I believe that in5

spite of all of our concerns, that the6

developer has certain rights under the zoning7

requirements.  8

CHAIRPERSON GRIFFIS:  I  know,9

but -- 10

MR. GALLO:  But I'm asking you --11

CHAIRPERSON GRIFFIS:  -- for a12

minute.  Okay.  What are you asking us?  Are13

you asking -- 14

MR. GALLO:  Personally, I think15

the building is -- is -- is twice as huge as16

should be allowed within that site.  17

CHAIRPERSON GRIFFIS:  There should18

be four or five stories.  19

MR. GALLO:  To compliment the20

existing historical town houses that have been21

there for the last 100 years.  22
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CHAIRPERSON GRIFFIS:  Four or five1

stories on H Street is appropriate in terms of2

the context and massing in your opinion?3

MR. GALLO:  I'm much more4

concerned about the massing of the back lot.5

The C2 -- the C2A zoning.  6

CHAIRPERSON GRIFFIS:  Okay.  7

And that was my understanding that8

was the 40-foot height on those -- in that9

area?10

MR. GALLO:  No.  It's mostly 5011

feet.  It's mostly 50 feet except for a small12

setback -- a small setback at 40 feet right13

around the alley.  14

CHAIRPERSON GRIFFIS:  Okay.  And15

let me ask lastly in terms of the retail which16

is a requirement and certainly an intent, but17

there's elements that make it a requirement.18

Just very briefly.  But is that an19

important aspect to you in terms of animation20

of H Street?  And if so, is there in your21

understanding a connection between providing22
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retail and density of the project?1

MR. GALLO:  I think providing2

retail is very important.  I've lived 70 feet3

from H Street for 30 years and I've seen it4

change and not change over that time.  And I5

think that it is now changing in a positive6

way.7

Allowing the developers to build a8

bigger, more massive residential project9

simply because they're providing retail makes10

no sense to me.  11

CHAIRPERSON GRIFFIS:  Okay.12

Understood.  13

Is there a difference between the14

provision of retail as required in the overlay15

in terms of the -- at the street property line16

and the window line?  Is there a difference in17

your mind, in your impression, an impact18

between provision of retail in this fashion as19

being proposed essentially, or other aspects20

of provisions of retail that may even be found21

on H Street?  Like a strip mall with parking22
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in front or other elements of it? 1

MR. GALLO:  Yes.  Well, none of us2

who have lived there for very long -- for a3

long time really think that H Street has been4

developed in a very rational way.  5

CHAIRPERSON GRIFFIS:  Okay.  6

MR. GALLO:  And that strip mall at7

Ninth -- between Seventh and Ninth Street is8

an eyesore.9

But, you know, we don't want to10

advocate that kind of thing here.  11

CHAIRPERSON GRIFFIS:  Okay.  12

MR. GALLO:  But as H Street now13

finally starts the process of being developed14

into a dynamic part of the city, after so many15

years of running fallow, I believe that rights16

of the residents who, like in my case, live 7017

feet off of H Street, need to be respected and18

protected.  19

CHAIRPERSON GRIFFIS:  Sure.  20

MR. GALLO:  And there are so many21

of us who live around the block that this22
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project is in the center of who are really1

going to be impacted heavily by this.  2

CHAIRPERSON GRIFFIS:  Right.  3

MR. GALLO:  And if there is some4

ways that you can use the zoning requirements5

to force the density of this building and the6

number of units being put into it to be7

lowered, then that's what I'm asking.  8

CHAIRPERSON GRIFFIS:  Excellent.9

And I appreciate that.  It's good information10

and I think -- I fully appreciate the dynamic11

balance that is being requested by most12

neighborhoods and specifically this13

neighborhood in terms of encouraging elements14

that increase the quality of life, retail and15

the correct provision and design of retail16

with that of new development that's coming in.17

Excellent.  Excellent.  Okay.18

Yes, sir?  19

MR. KENNA:  My name is Lee Kenna.20

I live on 632 G Street.  That's the middle of21

the block right behind the property.  22
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And I'm here to offer my support1

for the project.  I've got two points and I'd2

like to respond to Larry's comments as well on3

the third. 4

The first is -- regards parking.5

What you don't see on the map is a unique6

circumstance in the neighborhood that from the7

south side of G Street is a school.  All along8

that edge of the school there are no allowed9

parking spots.  So, the neighborhood has an10

exceptionally low amount of on-street parking11

compared to other portions of the city. 12

And the DOT memo that came in13

today, I really strongly oppose.  One of the14

important parts of this development was how15

much parking the developer was providing.  And16

any idea of cutting that back further would17

really hurt our neighborhood parking.  It's18

already packed as it is. 19

We have been fighting for more20

parking spaces for the development. 21

The second part is, there has been22
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a lot of information coming to our1

neighborhood.  And the Sixth and H Street2

Neighborhood Association has done a great job3

of trying to feed that into the neighborhood.4

I mean, we didn't mean people's backyards,5

people's too small houses as were all filtered6

in there.  People have been living there for,7

you know, 35 years who know nothing about real8

estate development.  And the amount of9

information we've had to filter through and10

the back and forth in the design process, it's11

been really hard for us to sort of get our12

arms around. 13

The reason I say this is the14

importance of the scope of what you guys are15

deciding today of this.  People have mentioned16

this bifurcation that there are some important17

and outstanding issues regarding construction18

impacts.  Like where there's pile driving on19

the site or they're doing it through an auger.20

And parking, whether they're21

willing to try and allow the future residents22
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not to have parking permits.  A number of1

other issues the Sixth and H Street2

Neighborhood Association has tried to put on3

the table for future discussion.  It's very4

important for our ability to sort of filter5

through this. 6

So, what we've done so far is been7

able to narrow down the issues that we've been8

able to give support for the neighborhood9

association to be able to support today.  So,10

when you hear that testimony, please sort of11

be aware of what's the scope of your decision12

now and what they're asking for for the future13

of the city as well. 14

And the third point is just me15

personally on the animation of H Street.  16

I look forward to high density17

development along H Street so that it will18

enable more vibrant retail life of the street.19

So long as we can deal with these, you know,20

spill-over impacts of parking and the21

construction in my backyard and shaking the22
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foundations.  If those things are taken care1

of, I'd love to have more people living on2

there so that we can get more retail coming3

in.4

And that little restaurant in the5

middle, I can walk down the street and hang6

out on a Sunday. 7

Thank you.  8

CHAIRPERSON GRIFFIS:  Thank you9

very much.  10

And if it's raining, you can be11

under cover.  Okay.  12

Other questions?  Comments?13

Verifications?  14

Very well.  Any cross, Mr.15

Glasgow?16

Any cross from any of the parties?17

Cross of the witnesses?  18

Is there any other person here19

present in opposition or in support of this20

application that would like to provide21

testimony?22
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Thank you all very much.  I1

appreciate your patience.  2

Let's recess.  We're at about3

1:40.  Obviously, we're still in the morning4

session.  We've got a major afternoon present5

and ready to role. 6

We need to take a quick break just7

to change our papers that are in front of us8

and maybe get something to eat. 9

Mr. Glasgow and parties, I'd like10

to ask your schedule and see, first of all, if11

the parties would gather how much time they12

think they need for presentation of their13

case.  14

And, secondly, whether the 5th of15

December is open or I should say if the 5th of16

December has catastrophic problems with being17

present and we would call this first case in18

the afternoon.  19

I imagine we would need no more20

than two hours to finish this with the21

Government reports, the case presentations of22
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the parties and then any rebuttal and closings1

on this.  2

I don't know if we're going to3

have a DDOT representative.  We don't have one4

today.  We have their additional report.  We5

haven't asked for it.  6

Go ahead.  7

MR. PARKER:  We may have more8

information by the 5th as well.  9

CHAIRPERSON GRIFFIS:  Okay.  Yes.10

Excellent.  11

And also it affords a little bit12

of time in terms of the whole open record of13

design elements and such, although I don't14

know how that fits in or not.  I'm not really15

addressing that at this point.  16

MR. GLASGOW:  Yes.  We can see how17

far we can get between now and the 5th on18

that.  We'll see.  19

CHAIRPERSON GRIFFIS:  Okay.  Of20

course, you haven't heard from us yet, but --21

MR. GLASGOW:  That's true.  22
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CHAIRPERSON GRIFFIS:  There's1

that.  2

Problems?  Controversies?3

Catastrophic events that I'm not aware of that4

are happening on the 5th?  5

Does anyone have any problems 6C.6

The ANC 6C have any difficulty?  7

MR. GLASGOW:  It's a Tuesday.8

Tuesday the 5th.  The first case of the9

afternoon.  10

CHAIRPERSON GRIFFIS:  Excellent.11

Very well. 12

At this time then, I think this is13

an appropriate place to break on this14

application and we will call this again for15

the 5th. 16

I don't see any other additional17

filings that we're going to have.  Mr. Glasgow18

is going to get us the only elevations that19

were not submitted already and any of the20

other aspects into the file.  We'll have those21

in shortly so we'll have a full record on the22
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5th.1

If there's nothing further on2

this, then thank you all very much.  We do3

appreciate it.  4

Obviously, the afternoon is now5

joining us.  We're going to need to take a 45-6

minute break.  We will call the afternoon at7

2:30 and we'll get right into the appeal case8

that's before us. 9

Thank you. 10

If there's no other further11

business for the morning session, Ms. Bailey,12

very well.  Let's adjourn.13

(Whereupon the hearing was14

recessed at 1:45 p.m., to reconvene at 3:0215

p.m., this same day.)16

CHAIRPERSON GRIFFIS:  Good17

afternoon, ladies and gentlemen.  I appreciate18

everyone's patience and call to order the 21st19

of November 2006 afternoon Public Hearing of20

the Board of Zoning Adjustment of the District21

of Columbia.  And my name is Geoff Griffis,22
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Chairperson. 1

Joining me today is the Vice Chair2

Ms. Miller and Mr. Etherly. 3

Representing the National Capital4

Planning Commission is Mr. Mann and5

representing the Zoning Commission with us6

this afternoon is Ms. Mitten. 7

Copies of today's hearing agenda8

are available for you.  We won't belabor the9

fact that we only have on case on for that so10

we didn't use a lot of paper in that schedule,11

I hope. 12

The order of procedure is for13

appeals and the applications will be as14

follows.15

First, we hear the statement and16

witnesses of the appellant.  Second, we hear17

from the Zoning Administrator and Government18

officials.  Third, we will hear the case of19

any intervener as the owner or leasee or20

operator.  Fourth will be the ANC within which21

the property located.  Fifth would be22
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intervener in the cases.  And sixth would be1

rebuttal or closing statements by the2

Appellant.3

Please note that we'll have to4

establish interveners and I know we do have a5

lot of requests for party status, which6

obviously we treat the same way in an appeal.7

But we'll give some specificity to that. 8

Cross examination, of course, is9

permitted by the Appellant.  And the10

interveners in this case, and I'll go through11

any other details as its needed specifically12

as we get into this case.  13

It should be known that the14

Sunshine Act odes require that all proceedings15

before the Board happen in the open and before16

the public.  We do enter into executive17

sessions at times to review cases, records,18

facts and also limitedly to deliberate at19

times.  That is in accordance with our rules,20

regulations and procedures.  It's also in21

accordance with the Sunshine Act.22
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The decisions of the Board in1

contested cases must be based exclusively on2

this record. So, two things that are very3

important to understand with that.  4

The first, any information that is5

germane and pertinent to a case and your case6

presentation should be in the record.  It7

should either be presented orally today or8

should be in writing, because anything outside9

of that, any impressions that you might think10

we have will not be the basis of our11

deliberation.  It will only be that which is12

in the record. 13

Secondly, if we do take a break,14

or on occasion that we're off the dias, I15

would ask that you not engage Board members in16

private conversation so we don't give the17

impression of receiving information outside of18

this public record.19

That being said, I'm going to cut20

it very short and say a very good afternoon to21

Ms. Bailey, Ms. Glazer.  And Mr. Moy is also22
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with the Office of Zoning and Ms. Glazer with1

the Office of the Attorney General. 2

Now, let's go to any preliminary3

matters that we might have for this4

afternoon's case.  5

Ms. Bailey, are you aware of any?6

MS. BAILEY:  Mr. Chairman, no.7

I'm not.  8

CHAIRPERSON GRIFFIS:  Excellent.9

Thank you. 10

Is anyone here present have any11

preliminary matters for the Board for the case12

on this afternoon?  Preliminary matters are13

those which relate to whether the case will or14

should proceed today.  If you're not prepared15

to go forward with this case and it is your16

case, I'd like to hear that now.  Or if there17

are any other procedural problems with it,18

come forward and have a seat at the table in19

front of us.  20

No indication of having a21

preliminary matter.  Not noting anyone22
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storming the table right away.  I'm going to1

ask that then everyone who is going to address2

the Board this afternoon, if you would please3

stand and give your attention to Ms. Bailey.4

She's going to swear you in.  5

If you are at all going to address6

or talk to the Board today.  7

MS. BAILEY:  Please raise your8

right hand.  9

Do you solemnly swear or affirm10

that the testimony that you will be giving11

this afternoon will be the truth, the whole12

truth and nothing but the truth?13

CHAIRPERSON GRIFFIS:  Thank you.14

Excellent.  Thank you all very much. 15

With that, Ms. Bailey, when you're16

ready, I believe we can call the case for the17

afternoon.  18

MS. BAILEY:  Thank you, Mr.19

Chairman. 20

The application, it's an appeal21

and the number is 17532 of Appletree Institute22
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for Education Innovation, pursuant to 11 DCMR1

3100 and 3101 from the Administrative Decision2

of the Zoning Administrator, Department of3

Consumer and Regulatory Affairs to require BZA4

Special Exception approval for proposed5

addition to an existing public charter school.6

Appellant alleges in part that the7

Zoning Administrator erroneously relied upon8

Zoning Commission order dated February 13th,9

2006, Emergency Rule-Making to require10

additional on-site parking spaces. 11

The property is located in the R-412

District at premises 138 12th Street, N.E.,13

Square 988, Lot 820.  14

CHAIRPERSON GRIFFIS:  Let's go to15

it. 16

MEMBER ETHERLY:  Mr. Chair?  17

CHAIRPERSON GRIFFIS:  Yes, sir. 18

MEMBER ETHERLY:  Perhaps, before19

we jump into the heart of this particular20

appeal, I think it would be appropriate to21

make a number of disclosures and invite any22
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comment from any of our parties in the appeal.1

First of all and foremost, I do2

currently sit on the board of a charter school3

which is not affiliated with Appletree4

Institute and I was the former Chair of the5

Board of Trustees for this charter school,6

which is Washington Math and Science.  WMST in7

its early history did have a relationship with8

Appletree that has long since been concluded.9

That's number one.  10

Number two, as many of the11

participants in the room may know, as my12

colleagues most certainly know, due to a13

political endeavor earlier this year, there14

were a number of instances during which I had15

an opportunity to -- if I so chose, to comment16

on the potentiality of this case coming before17

the Board. 18

To the best of my recollection, I19

am not aware of any specific statements that20

I've made regarding any particular outcome21

that I would desire in this particular case.22
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But I want to be sure that information is on1

the record.  And, again, by any of our2

parties, any of our interveners, to comment on3

any concerns they may have about my ability to4

remain impartial in this case.  5

I do not think or feel that a6

recusal is necessary in this instance because7

I don't have any interest, number one, in8

Appletree itself, nor have I ever served as a9

board member on Appletree.  I think it's10

important to note that during that earlier11

endeavor that I alluded to, there was an12

erroneous newspaper report that suggested at13

one point I was a board member of Appletree.14

A correction was printed in that particular15

instance to clarify that situation.16

So, I simply want to be sure again17

that all of our parties, all of our18

interveners and all of our other interested19

persons are aware of those relationships and20

be given the opportunity to express any21

concerns about my remaining on the case. 22
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Again, I have no concerns about1

being able to sit impartially and fairly and2

adjudicate this case completely and entirely3

on the record.  But I simply want to make sure4

that there's an opportunity for public comment5

if there are any concerns, Mr. Chair.  6

CHAIRPERSON GRIFFIS:  Excellent.7

I appreciate that. 8

Is there anybody here present that9

would like to address Mr. Etherly or the Board10

Members any questions?  11

COMMISSIONER MITTEN:  Could I ask12

just a question?  13

Mr. Etherly, in your attendance at14

community meetings, did you find that this was15

a topic for discussion and have you gained16

knowledge of any information about this case17

that is outside the record?18

MEMBER ETHERLY:  I would say that19

during the course of this past election20

season, yes.  I had occasion to attend a21

number of meetings where this was a22
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substantial portion of the discussion, be they1

assorted ANC meetings or other broad community2

meetings.  They were not meetings that I3

participated in directly, but in terms of4

hearing discussion and discourse, especially5

as it related to community concerns, I would6

have to say, Mrs. Mitten, that, yes.  There7

were a number of those instances. 8

Could you refresh my recollection9

on the second part of your question?10

COMMISSIONER MITTEN:  Well, I11

guess, did you gain knowledge of information12

that was outside of the record?  And it sounds13

like you may have.  14

MEMBER ETHERLY:  Based on what has15

been submitted as part of this application16

before the Board, I would say that I have not17

gleaned any additional information outside of18

the four corners of what we have here.  But I19

will acknowledge that that is probably20

somewhat of a subjective response as best as21

I can give it. 22
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I don't think that I've been privy1

to any information on the part of the2

Appellant or the Appellee that would3

compromise my ability to sit impartially.4

But, again, definitely a number of meetings5

just during the course of this year's past6

election season, ANC, other community meetings7

where this was one of many topics, and often8

times did arise.  9

CHAIRPERSON GRIFFIS:  Was it10

different that that which is covered in the11

public domain of periodicals, newspapers or12

reports?13

MEMBER ETHERLY:  I would say, no,14

sir, Mr. Chair.  That the information15

discussed at these meetings were not in any16

way materially different from what was17

otherwise put into the public domain. 18

CHAIRPERSON GRIFFIS:  Any other19

questions from the Board?  20

VICE CHAIRPERSON MILLER:  Was what21

was discussed at the meeting specific in any22
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way to this appeal?1

MEMBER ETHERLY:  As an example, it2

would be fairly routine in the context of this3

past summer to attend ANC meetings, not4

necessarily planning and zoning committee5

meetings, subcommittee meetings of ANCs, but6

ANC general meetings where a particular ANC7

position, again in a public form, after being8

duly noticed would be discussed on this issue.9

In a number of instances, I would10

endeavor to step out of the room, to not11

necessarily hear all that discussion.  But I12

cannot say that that happened in every single13

case. 14

So, from the standpoint of having15

been an ANC meetings where community input was16

taken where ANC commissioners discussed17

concerns about this and other similar18

situation, I would have to say that, yes.  I19

did hear those discussions.  20

CHAIRPERSON GRIFFIS:  Is there21

anything else from the Board at this time?22
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Let's return then and give an1

opportunity to anyone here present.  2

Mr. Etherly has graciously opened3

himself up to any questions, not only with4

those withstanding on the appeal, but anyone5

here that is present. 6

Questions?  Comments?  Anyone has7

anything to address?  Now would be your only8

time.  9

Indeed.  Continue questions to the10

Board?  11

Is there any opinion now.  To12

start with my opinion, first of all, Mr.13

Etherly, I appreciate you bringing that to our14

attention on the record.  I don't have15

personally in my review of your comments, have16

any concern with you continuing on this.  In17

fact, I have even less concern with you18

continuing on this case knowing that past19

operations and your due-diligence and judicial20

review of cases, I believe that you could be21

fully impartial in hearing this case as it22
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moves forward.  1

Others?  2

VICE CHAIRPERSON MILLER:  I would3

concur, especially since this case is in the4

nature of an appeal that deals with very5

specific legal interpretations that I don't6

think that would have been addressed in the7

ANC meeting that you would have gone to.  I8

think that these are very specific and that9

which you would have heard would not influence10

your decision on these issues.  11

CHAIRPERSON GRIFFIS:  Excellent.12

Any other opinions?  Concerns?  Comments?13

Very well.  Then all efforts for14

Mr. Etherly have failed.  We'll continue with15

this case then.  16

And let me ask.  Mr. Alberti is17

present.  Is that correct?18

You're representing 6A.  That is19

my understanding.  You have a request for20

party status in this.  And I believe we can21

affirmatively say that you will be an22
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intervener in this as the property is located1

within your ANC.  Unless that can be2

corrected, that is my understanding. So, we'll3

move forward with that. 4

We have the Northeast Neighbors5

for Responsible Growth that have also asked to6

have intervener status in this.  And they're7

represented.  Is that correct?  Mr. Keys is8

representing?  9

And just for everyone's10

understanding and I know all of you obviously11

do, but there may be others that read this12

later or are watching.  3112.15 is the13

provision of which we look at in terms of14

establishing interveners for appeals.  Appeals15

obviously are totally difference that16

variances or special exception hearings.  And17

the intervener provision says and I'll read.18

"At the time of the hearing ion the appeal,19

the Board in its discretion and for good cause20

shown may permit persons who have a specific21

right or interest that will be affected by22
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action on the appeal to intervene in the1

appeal, for such general or limited purposes,2

as the Board may specify."  3

With that, Mr. Keys, I think it's4

opportune to go right to you to ask you if you5

would just briefly address the good cause6

shown for our understanding in terms of our7

deliberation on establishing intervener8

status.9

MR. KEYS:  Good afternoon, Mr.10

Chairman, Members of the Board. 11

My name is George Keys.  I'm with12

the firm of Jordan and Keys and I'm13

representing Northeast Neighbors for14

Responsible Growth.  15

It's a nonprofit corporation that16

was organized last year in response to the17

proposal for regulations for the charter18

schools, to have charter schools.  It's19

composed of a wide segment of neighbors on20

Capitol Hill, but this petition, this21

application for party status, is filed in the22
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name of Northeast Neighbors, but if you1

notice, it's signed by people who live in the2

immediate vicinity of the subject property.3

And they have alleged or claimed specific4

impacts because of the Zoning Administrator's5

reversal of the Zoning Administrator's6

decision in this case, if a school is to be7

located here. 8

And I think if you can look at the9

rear.  Many of those people are here in the10

audience.  We thought that it would be simpler11

if Mr. Falink who is sitting to my right, the12

President of Northeast Neighbors, addressed13

the Board on behalf of all of those who have14

signed the statement that's attached.15

CHAIRPERSON GRIFFIS:  But help me16

understand what the actual specific writer17

interests would be affected by determining18

whether there was an error in the19

interpretation and review of this permit.  20

MR. KEYS:  Well, if Mr. Crews'21

decision, the Zoning Administrator's decision22
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is reversed and a permit is issued, and the1

structure of the building is built as a matter2

of right in this location, these individuals3

will have direct impacts on their homes and4

their property.  5

CHAIRPERSON GRIFFIS:  It sounds6

like you're setting up to argue a special7

exception case.  You're arguing impact if this8

is.  But we're not going to be stepping in.9

In fact, I'm not -- I think I could say at10

this point I haven't seen how we will be11

measuring impact in stepping in the shoes of12

the Zoning Administrator to see whether there13

was an error in his review or not in his14

review and in the outcome of his decision. 15

Do you understand?16

MR. KEYS:  We wish to support the17

Zoning Administrator's decision and to do so18

on the basis of, if his decision is not19

upheld, we will be affected thereby.20

CHAIRPERSON GRIFFIS:  Right.  All21

right.  I understand.  22
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Comments?  Questions?  1

COMMISSIONER MITTEN:  Mr.2

Chairman, I don't have any questions, but I3

think I concur with what you articulated which4

is the consequence then whether it's a5

negative consequence or not which I know that6

you want to establish, isn't germane to the7

matter before us.  That is not part of the8

test as we examine the appeal.  It is part of9

the special exemption  they're receiving if10

Appletree were ever to make such an11

application.12

So, I just don't find how that13

testimony would be relevant for the Board.  14

CHAIRPERSON GRIFFIS:  Good.  15

Ms. Miller.  16

VICE CHAIRPERSON MILLER:  Well,17

this is a little test from the special18

exception.  But I think that what Mr. Keys was19

addressing is the part that says -- that20

persons who have a specific right or interest21

that will be affected by action on the appeal.22
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I think that's what he was addressing.  And I1

guess I would just ask Mr. Keys.  Maybe you2

can articulate just a little bit more about3

what the good cause would be?  That's the4

first part of the test.  In its discretion and5

for good cause make the persons who have a6

specific right or interest that will be7

affected by action on the appeal. 8

I think you clearly made the case9

that the individuals you represent have a10

right and interest that will be impacted.11

Did you also say that the group12

was involved with the -- 13

MR. KEYS:  Yes. 14

VICE CHAIRPERSON MILLER:  --15

promulgation of the text amendment?16

MR. KEYS:  I think Mr. Phelan can17

probably explain what the purposes of the18

group are.  That may -- 19

VICE CHAIRPERSON MILLER:  No.  I20

think what we were looking for is what you21

would contribute to this proceeding in order22
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for us to make the correct determination of1

whether the Zoning Administrator erred.2

MR. KEYS:  I think we can add3

facts to the proceeding that are derived from4

the observations of the members of the facts5

that are material to the Zoning6

Administrator's decision.   They are based on7

what they know about the property and its8

uses.  Those facts, I think, are essential to9

understand the context of the Zoning10

Administrator's decision.  11

CHAIRPERSON GRIFFIS:  It's your12

question.  13

VICE CHAIRPERSON MILLER:  Okay.  I14

didn't totally follow you there.  But I15

thought that you had said that you were -- the16

group was involved originally when their text17

amendment was being promulgated and,18

therefore, you might have some expertise I19

thought in our interpreting the regulation. 20

MR. KEYS:  I don't think we can21

claim expertise.  I think we can claim the22
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benefits of experience in the community.  And1

the group has involved itself generally in the2

discussion about the policy of locating3

charter schools in the Capitol Hill area.  4

VICE CHAIRPERSON MILLER:  And I5

would just to that.  It's not up to us to6

decide what the policy is.  It's really us to7

decide the legal issues that are before us on8

appeal, whether the Zoning Administrator9

erred.  So, we're not re-examining whether10

there should be a special exception for our11

schools.12

CHAIRPERSON GRIFFIS:  Right.  Let13

me add to that.  Nor do I see at this point14

how we would step into weighing the impact of15

the introduction of a school for young16

children, it's location and how it might cause17

major traffic problems based on narrow18

confines of 12th Street.  And I'm reading just19

that part of the petition.  Because that --20

and that's perfectly appropriate in a special21

exception if we were weighing the impacts.22
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And there would be recitals of what we would1

have to address and see whether that would be.2

But at this point, I don't see how that3

actually is germane to whether the actions of4

the Zoning Administrator was correct or not5

from the adjacent street to alley streets6

during drop off and pick up times.  7

MEMBER ETHERLY:  Perhaps, as we8

move forward, Mr. Chair, I'll note kind of as9

I heard you initial conversations.  I think10

the intervener applicant understands perhaps11

where the Board is heading with this. 12

What is before us, I think we're13

all in fair agreement is a fairly narrow legal14

question that focuses on the Zoning15

Administrator and his decision-making as part16

of this.  There is no ground at this stage and17

in this venue for going into the special18

exception inquiry. 19

As my colleague, Mrs. Miller said,20

clearly your clients have an interest in that21

regard and have an interest in may or may not22
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be some impacts.  But I am, perhaps, willing1

to -- and I say this more to my colleagues as2

opposed to inviting a comment from you.  I'm3

more than willing to, perhaps, err on the side4

of getting the benefit of your legal5

expertise, perhaps with a little bit of6

shaping from your client's perspective.  But7

I think my inclination would be to keep that8

very focused and make sure your eyes remain9

firmly on the prize here, which is the Zoning10

Administrator's decision here.  Not all the11

attendant impacts.12

MR. KEYS:  I should say, Mr.13

Chairman, we're not here to testify about14

impacts on streets or houses.  What we're here15

to do is to address specific facts that are16

material and germane to the Administrator's17

decision.18

For example, in this case, issues19

of parking spaces on the subject property will20

be relevant because one of the findings by the21

Zoning Administrator was that this application22
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lacked sufficient parking.  We think in that1

regard the prior history of the subject2

property is relevant and we can testify.  And3

it's the only way we can find to get the facts4

into the record as to what occurred on the5

subject property. 6

Secondly, I think that without7

that status, we think we have an argument that8

might assist the Board in analyzing or9

assessing the regulations and we'd like to10

have that argument which we've reduced to a11

brief response to the Appellant's brief that12

we recognize. 13

I understand the Board's concern.14

We don't intend to have elaborate testimony.15

In fact, it will essentially be a brief legal16

argument from me on two points.  And perhaps17

two minutes of direct testimony from Mr.18

Phelan on what he has observed with respect to19

the property itself.  20

CHAIRPERSON GRIFFIS:  Okay.21

That's much more direct, I think, than going22
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into it.  1

And our concern is not is this2

going to take too much time or whatever it is.3

In fact, there's two concerns and I think4

they're similar, but I'll say them5

differently.  6

One, is not to raise the7

expectations of people and what we process in8

an appeal.  9

And, two, to make sure that all10

participants and interveners are on point so11

that we don't have the record exploding beyond12

which we need and actually can13

jurisdictionally review. 14

So, that being said, that helps, I15

think, to refine exactly what the position16

would be and I think it would go to great17

length in helping to understand the Board in18

advising whether we would grant intervener19

status or not. 20

However, before I ask the Board21

their opinion of direction, I would like to22
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ask the Appellant if they have a position on1

the request for intervener status by the group2

and have you introduce yourself for the3

record.4

MR. GANNON:  Thank you, Mr. Chair.5

My name is Curtis Gannon and I'm with Gibson,6

Dunn and Crutcher representing Appellant7

Appletree.  And I think that we share the8

concerns that many of the Board members have9

addressed about exactly what the specific10

writer interest is here.  I mean, if you read11

the statement submitted by the NNRG, things12

that they talk about are about whether things13

are compatible with the uses in the area and14

whether it would adversely affect the use and15

enjoyment of abutting properties.  And16

depending on how capaciously you interpret the17

phrase, "writer interest" perhaps you could18

conclude that that's a specific interest.  I'm19

not sure there's a specific right to20

completely -- adjoinment of abutting21

properties.  But I do think that it is22
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important to keep your eye on what we agree,1

that this is a very narrow case involving two2

specific legal questions, essentially.  And if3

Mr. Keys is going to talk about legal4

arguments related to those two questions and5

the Board thinks that there's good cause that6

Mr. Crews and the Zoning Administrator and the7

Council's office to the extent that he has8

their assistance, aren't enough to defend the9

Zoning Administrator's decisions on those10

points. 11

Then obviously I would understand12

why you would appreciate the benefit of Mr.13

Key's experience.  I think that in terms of14

Mr. Phelan's factual testimony, there really15

I think is going to be one fact at issue in16

the proceeding today and that is about the17

parking.  18

I think that it is unlikely that19

the historic uses of parking in the lots are20

really going to be the right way to approach21

that question.  And so I'm skeptical that the22



259

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

Board will find that that will be that1

helpful.2

As long as you keep that in mind,3

I don't think that we would actually object to4

granting intervener status on the5

understanding that it cannot change the6

fundamental nature of the legal appeal today.7

CHAIRPERSON GRIFFIS:  Excellent.8

Thank you.9

I would agree with the premise of10

your statements. 11

Comments then?  12

VICE CHAIRPERSON MILLER:  I would13

agree, but I wouldn't agree with the premise14

that we're deciding then the Zoning15

Administrator's testimony wouldn't be enough.16

I don't think that we know at this point.  We17

haven't heard it.  But just that the18

interveners presentation of what they would19

contribute is relevant.  Sounds relevant at20

this point and so I would be in favor of21

admitting them -- giving them party status. 22
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CHAIRPERSON GRIFFIS:  Excellent. 1

Is there any opposed?  2

COMMISSIONER MITTEN:  I just want3

to -- I'm not going to vote in opposition, but4

I do just want to register my concern which5

is, I think the appropriate role for the6

Northeast Neighbors for Responsible Growth7

would have been as a witness for the Zoning8

Administrator to get whatever facts in the9

record that they need and not have them as an10

intervener.  Because I don't think that -- I11

think the main reason why they're here is what12

they articulated in the party status13

application.  But I appreciate the fact that14

we're -- that there isn't an objection and I15

won't vote in opposition.  But generally, I16

don't think that this is the best way to17

introduce their testimony into the record. 18

Thank you.  19

CHAIRPERSON GRIFFIS:  Thank you.20

Others?  Any voices to opposition?21

If not, then we'll take that the22
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consensus of the Board is to establish the1

intervener in the case and let's move ahead.2

Thank you very much.  3

With that -- oh, I'm sorry.  Did4

you want to -- no.  Let's start with the5

Appellant.  6

VICE CHAIRPERSON MILLER:  Mr.7

Chairman, before the Appellant starts.  I just8

want to note a mistake that's in the record9

and it was in the transcript that was10

submitted by the Appellant as Exhibit K, in11

which -- and also on page 9 of Appellant's12

brief he references that transcript.  And in13

that transcript the speaker is identified as14

Ms. Mitten, but it was not Ms. Mitten.  It was15

actually me.  It should read, Ms. Miller.  So,16

that I think that comments that have been17

attributed to Ms. Mitten as a result of that18

transcript were misplaced unfortunately.  19

COMMISSIONER MITTEN:  And I concur20

with that and I appreciate Mrs. Miller21

confirming what I thought I was losing my mind22
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when I read it.  So, I'm glad to know that I1

wasn't.  So, I concur that that testimony that2

is attributed to me is actually Mrs. Miller.3

CHAIRPERSON GRIFFIS:  I don't4

know.  It's right here in writing.  5

VICE CHAIRPERSON MILLER:  And I6

stand by that testimony.  7

CHAIRPERSON GRIFFIS:  It's black8

and white.  9

Can I refute that my name is10

attached to some things in our transcripts?11

Okay.  Good enough.  Good clarification.  And12

let's move ahead then. 13

Anything else?  Any other14

preliminary matters?  Procedural?  15

Very well, Mr. Gannon, it's all16

you.  17

MR. GANNON:  Thank you and I18

appreciate the correction of Vice Chair Miller19

and as long as you recognize that I wasn't20

aware of the error in the transcript when --21

COMMISSIONER MITTEN:  It will come22
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in handy for me later that this has been1

clarified.  2

Thank you.3

VICE CHAIRPERSON MILLER:  And4

actually, we will bring it to the Office's5

attention so they can change it on the6

website. 7

MR. GANNON:  Well, thank you8

again.9

Since Appellant Appletree filed10

this building permit application on February11

9th of this year, it has consistently12

maintained that it is entitled as a matter of13

right to enlarge the building at the subject14

property premises and that its application15

falls within exceptions to otherwise16

applicable lot dimension and parking17

regulations because this building predates May18

12th, 1958, and is a contributing structure in19

an historic district.20

If it falls within the exceptions21

in Sections 401.1 and 2100.5 of the Zoning22
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Regulations, then use of the premises as a1

charter school, as a public charter school,2

would be a conforming use.  3

The Zoning Administrator in a4

letter sent to Appletree on April 28th5

concluded otherwise but to this day he has not6

yet explained publicly how he reads the two7

provisions repeatedly invoked by Appletree. 8

Since his decision, the Board has9

expressly rejected the Zoning Administrator's10

attempt in another case to depart from the11

Board's consistent reading of the historic12

parking exception in Section 2100.5 and we13

will respectfully ask you to reiterate your14

reading of Section 2100.5 in this appeal.  15

But our case under Section 401.116

is if anything on the text of the provision17

even more clear by its plain terms.  Section18

401.1 grandfathers lots that were improved on19

May 12th, 1958.  It allows buildings on those20

lots to be enlarged or rebuilt without regards21

to the lots' own dimensions as long as the22
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building itself meets all of the requirements,1

including those for percentage of lot2

occupancy, floor area ratio, building heights,3

rear and side yards, parking to name a few. 4

In other words, the only thing5

that the provision actually grandfathers are6

the immutable characteristics of a lot that7

was already improved in 1958, its total area8

and its width. 9

In this case, Appletree's proposed10

project would meet all the other requirements11

in the Zoning code and denying its building12

permit on the grounds that this project is13

nonconforming has the effect of rendering the14

exception in 401.1 superfluous.15

As we've explained in our brief,16

which is Exhibit 21 in the case, and we've17

already seen evidence that you're familiar18

with it, we believe that our readings of19

Section 401.1 and 2100.5, which are consistent20

with the text of those provisions and this21

Board's relevant previous decisions, are22
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sufficient to reverse the Zoning1

Administrator's denial of Appletree's permit.2

We note that between February and3

October of this year, the Zoning Commission4

had twice adopted an emergency text amendment5

that attempted to do two things.  First, to6

update the definition of public schools in the7

Zoning Regulations to expressly include public8

charter schools in conformity with what the9

Office of Planning characterized as10

Congressional command.  And with prior11

consistent practice over a period of 10 years.12

The second to increase many of the13

area regulations for public schools in14

residential zones, in particular.  15

As we've explained in our brief,16

if the Board bases its decision on new lot17

width and lot area requirements in the18

emergency rule-makings, we believe it would be19

on shaky ground, but we don't think you have20

to get to that point in order to decide this21

appeal. 22
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But I think that I can go through1

the two legal arguments at a little more2

length to make sure that we're all on the same3

page, or at least that you understand our4

positions.5

Our argument on Section 401.16

about lot width and lot area, we believe is a7

straightforward reading of the provision and8

we assume that the provision should be9

construed if reasonably possible in a way that10

does not render it superfluous and give11

meaning to its language. 12

The language of Section 401.1 is13

at the top of page 5 of our brief.  If you14

want to look to that.  I assume you're15

familiar with it.  16

It states, 401 means that when a17

building was on a lot in 1958 that building18

can be enlarged or replaced if it complies19

with all of the provisions of the Zoning20

Regulations except for lot area and lot width.21

CHAIRPERSON GRIFFIS:  And do you22
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not read that provision then as other1

provisions of this title as it would go to2

even other provisions of lot dimensions?  3

Do you think it still exempts it4

even though this new provision they might talk5

about additional requirements for lot6

dimensions.  You're saying that if it's in the7

realm of lot dimension, it's exempted under8

401.1?9

MR. GANNON:  No.  I believe it is10

only exempt from lot width and lot area.  The11

phrasing in the rule is lot area -- a lot --12

with a lot area or width of lot or both. 13

CHAIRPERSON GRIFFIS:  Okay.  So,14

your reading on that is then as the Zoning15

Commission did amend 401.3 -- 16

MR. GANNON:  Yes.  It did.  17

CHAIRPERSON GRIFFIS:  -- that it18

still addresses that?19

MR. GANNON:  We believe that this20

still addresses that because the provision21

says that the building was located on the lot22
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in 1958, it is a lot that today, the lot area1

or width of lot or both is less than that now2

prescribed assuming that the emergency rule-3

making were still in effect today.  But, you4

know, on the date that the Zoning5

Administrator made his decision and believed6

that the emergency rule was in effect back in7

April.  That on that day it was on a lot with8

lot area or width of lot or both.  It was less9

than that prescribed by 401.3, as amended by10

the emergency text amendment.  And, therefore,11

the building could not be enlarged or replaced12

unless it complied with all other provisions13

of the title.  14

And the word "other" there can do15

nothing else except refer back to lot width or16

lot area or both and we think that's exactly17

what the Board said in the decision of -- it's18

2002 decision in Appeal No. 16830 that we've19

attached to Tab F on our brief.  The ANC 2A20

and Richard J. Price appeal.  I mean, that was21

an appeal in which the Board said 401.1 "means22
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that a replacement for a pre-1958 building on1

a nonconforming lot is permitted so long as it2

meets all zoning requirements 'other' than lot3

width."  Now, in that instance lot area wasn't4

at issue but the text of the provision gives5

us no reason to distinguish between lot width6

or lot area or both as the text says.7

And we believe it's important to8

note that 401.1 mentions nothing about use.9

Nothing about whether the use is changing.10

Nothing about whether the use is remaining the11

same.  It grandfathers lot width and lot area12

and it does so without regard to use. 13

As I mentioned at the beginning, I14

think the purpose of 401.1 is to grandfather15

the immutable characteristics of a lot that16

was improved in 1958.  And these are things17

that are not going to change.  The lot is too18

small.  It's too small an area or too small in19

width.  But everything else still has to be20

okay including, in particular, percentage of21

lot occupancy. 22
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So, we can't get too abusive.1

Anyone who is taking advantage of 401.12

because it still has -- the subject property3

still has to comply.  The proposed building4

still has to comply with all of the other5

limitations, including percentage of lot6

occupancy, FAR, all of those other provisions.7

And there's no dispute that we8

comply with any of those.  There's just the9

dispute about the parking.  And so we believe10

that this is consistent with 401.2 which comes11

right after it.  12

If you look at the two provisions13

together, they function to talk about that14

they have different trigger dates.  One is in15

the end of 1957 and one is in 1958.  But 401.216

grandfathers -- is a partial grandfathering17

clause for unimproved lots and it essentially18

allows a 20 percent exemption from the lot19

area nd lot width requirements for a lot that20

was unimproved.  21

And so if the lot already was22
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improved in 1958, then the applicable1

provision is 401.1, which specifically says.2

I mean it's phrased in terms of a prohibition.3

But it specifically says that a replacement4

for the building is permitted as long as you5

meet all of the other requirements.6

Unless the Chair or the Members of7

the Board have different suggestions, I think8

that the best way to proceed in discussing9

this further would just be to respond to some10

of the points that have been made in the ANC's11

written report that's in the record, because12

we're not exactly sure what Mr. Keys or Mr.13

Crews are going to say about the way they14

construe the provision. 15

But if you look to the ANC's16

written report which is Exhibit 23 in this17

case, they do make a few points that we think18

are unfounded and we disagree with.  I'm19

assuming that without anybody objecting, that20

nobody has a problem with our discussing 401.121

at this point?22
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CHAIRPERSON GRIFFIS:  Do we have1

any questions?  2

No.  Let's keep going.  3

MR. GANNON:  First, the ANC report4

contends that Appletree concedes that a public5

charter school is a nonconforming use under6

the emergency text amendment in Zoning7

Commission Case No. 06-06.  And I think that8

it's clear from our brief and other filings9

already in the file that this is just not10

true, that Appletree has repeatedly maintained11

that even assuming the text amendment applies,12

it's proposed use is conforming to the Section13

401.1 and the parking provision.  This is made14

clear in the letter we sent to the Zoning15

Administrator on March 6th.  It is in the16

file.  In the notice of appeal that we filed17

with the Board on June 27th and in the brief18

that we filed on November 7.19

Second, the ANC report contends20

that the most recent use of the subject21

property was a conforming use.  But this isn't22
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true if you take the ANC's view of the minimum1

lot width requirements.  Because under 401.3,2

if you look to the table, a private club in an3

R-4 District would be an all-other structure.4

And it would need to be on a lot that's 405

feet wide.  And this lot is not 40 feet wide.6

It's 36 feet wide. 7

And so even the current use, the8

previous use, was nonconforming with regard to9

lot width under the ANC's own reading.  And10

that's to say nothing of parking.  We will get11

more to what the parking situation is on the12

lot later.  13

Third, the ANC report contends14

that the opening clause of 401.1 -- 401.115

begins by saying "except as provided in16

Chapters 20 through 25 of this title."  And17

they contend that this means that someone must18

independently satisfy all of the provisions in19

Chapters 20 through 25.  20

And as we noted in our brief,21

however, the way the provision is constructed,22
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it's generally a prohibition.  It's a1

prohibition on replacing pre-1958 buildings2

on nonconforming lots, except in certain3

circumstances.  And they're basically two4

classes of exceptions contained in the5

sentence.6

One is, unless it complies with7

all of the provisions of the title, except for8

lot area and lot width, the other class of9

exceptions is except as permitted in Chapters10

20 through Chapter 25.  And so there are all11

sorts of nonconforming uses, extensions,12

enlargements, replacements of nonconforming13

uses if structures are destroyed.  Or certain14

limited instances in which you need to have15

that exception built into 401.1, otherwise16

there would be a prohibition on not enlarging17

or replacing, unless you complied with18

everything else in the title.  19

And we think that this, although20

it might sound counter-intuitive at first.21

This is not an unusual reading of any of the22
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provisions in the zoning code.  Every district1

in the zoning code has a provision that begins2

with the exact same phrase to talk about what3

are the permitted uses. 4

So, if you go to an R-1 District5

in Section 200.4, it beings.  "Except as6

provided in Chapters 20 through 25 of this7

title in any R-1 District.  No building shall8

be used except for one or more of the uses9

listed in this chapter."  So, it's exactly the10

same structure except for Chapters 20 through11

25.  There's a broad exception in the12

beginning.  It's a catch-all that applied to13

special cases back there in that part of the14

zoning regulations.  15

Nothing is permitted except what16

we allow you here.  And that's exactly the way17

we think 401.1 is constructed.  And so we18

think that the ANC is incorrect in construing19

this initial clause as requiring Appletree's20

application, Appletree's building permit21

application to comply with all of the22
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provisions in Chapters 20 and Chapter 21, in1

addition to complying with what we contend is2

the exception that is contained in the back3

part of Section 401.1.4

And if you look at a couple of the5

provisions in Chapter 20, in particular, we6

think that it becomes clear that requiring an7

Applicant to -- a building permit applicant to8

comply with not only the exception in 401.19

but also the provisions in Chapters 20 -- in10

Chapter 20, in particular, that would render11

401.1 superfluous because if you take, for12

example, Section 2002.5 it reads.  It's a13

short provision.  A structure devoted to a14

nonconforming use like ours, which is15

nonconforming right now because it's a private16

club on a lot that's only 36 feet wide.  A17

structure devoted to a nonconforming use shall18

not be enlarged, except if the enlargement is19

to be devoted to a conforming use. 20

So, that would mean that there21

would be no enlargement possible here on the22
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basis of use and, therefore, we would not be1

able to take advantage -- that 401.1 would2

never have any independent meaning.  Because3

the only reason why we don't comply with the4

lot width and lot area requirements is use5

dependent.  6

And it is the facts that we are in7

one of the parts of 401.3 that requires more8

than 36 feet of width.  And, therefore, we9

will always have a nonconforming use for any10

of those provisions.  And, therefore, we would11

always be barred by 2002.5 from expanding,12

enlarging the structure that is currently13

devoted to a nonconforming use.  14

And, therefore, 401.1 would be15

useless to anyone in those circumstances.  And16

this reasoning is exactly parallel to the way17

in which the Board has previously construed18

provisions like 405.8 and 401.2, recognizing19

that in these independent -- meaning to these20

provisions.  21

Questions on that?  Should I spend22
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more time on that?  1

CHAIRPERSON GRIFFIS:  Let me just2

ask for clarification.  3

Were you maintaining that the4

position that this was a nonconforming use for5

this structure based on the requirements of6

the lot width and dimension requirements? 7

MR. GANNON:  Well, the definition8

of nonconforming use is not all -- I think, is9

not entirely clear here because lot width10

would normally be something that would make11

you a nonconforming structure.  12

But what I was trying to get at13

and the thing that makes, I think, it a little14

bit confusing and the point where I think I15

may have confused some of you by talking about16

whether it's use dependent. 17

CHAIRPERSON GRIFFIS:  I understand18

that.  I understand that phrase as it's use,19

because it is use dependent.  And everything20

is essentially use dependent because we can21

talk about structure, with the structure has22



280

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

to go to use in any of the designations that1

we have.  It looks like a town house, but if2

you put an office in it, it's not a3

residential allowable in an R-1, 2 or 3. 4

MR. GANNON:  Exactly.  And 401.3,5

depending on what your number is, about how6

wide your lot is, just to take this as an7

example.  You know, a 36-foot lot will be8

compliant for some uses, but not others.9

So,what that means is it's really a10

nonconforming structure?  Well, it depends.11

It depends on what it's being used for.  And12

so that was what I would say is that13

currently, that the only thing that would make14

this allegedly a nonconforming use or a15

nonconforming structure is lot width or lot16

area.  Those are the only provisions.  And17

they are both spoken to by 401.1, which18

mentions nothing about being dependent upon19

what type of use you have or whether you're20

changing from a conforming use to a21

nonconforming use or whatever.  And in this22
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instance, just as one of the initial points I1

made in response to the ANC's written report,2

that even under their interpretation of the3

lot width requirements, the private club that4

was there before has to be a nonconforming5

structure or a nonconforming use, depending on6

how you want to construe that term in this7

context.  Because in order to comply with8

401.3, it would need to be 40 feet wide.  9

CHAIRPERSON GRIFFIS:  Right.  I10

understand where you're going.  I think that11

is a little bit confusing, but we'll move12

ahead.  Because, quite frankly, I think we13

look at use as allowable in the zoned14

district.  And that would be a definition --15

defining point of whether it was conforming or16

not conforming use.  17

And then you could go to the18

specifics of the site and property to find out19

elements of conformity or nonconformity.  But20

they would be -- well, it would be my read21

that the regulations address that as a22
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structural nonconforming.  1

MR. GANNON:  Well, in that2

instance then the relevant regulation 2001.33

which says, enlargements may be made to a4

nonconforming structure.  5

CHAIRPERSON GRIFFIS:  Of lot6

occupancy.  7

MR. GANNON:  As long as lot8

occupancy and the enlargement must conform to9

use and structure requirements.  And then10

again there that that would be meaningless.11

401.1 would not allow the exceptions for lot12

width and lot area.  13

The exceptions that 401.1 creates14

for lot width and lot area would be rendered15

meaningless if you were required to conform to16

those provisions in 2001.3 in the instance of17

a nonconforming structure.18

And, therefore, in order to give19

meaning to the exception in 401.1, we think20

that you should read it exactly as it reads21

and exactly as you read it in the 2002 appeal22
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that I quoted to you before and that is1

included in Tab F in our brief.  2

CHAIRPERSON GRIFFIS:  Okay.  3

MR. GANNON:  Should I move to4

parking?5

CHAIRPERSON GRIFFIS:  Yes.  Unless6

there are any other questions?  Let's go7

ahead.8

MR. GANNON:  As to parking, the9

subject property has been certified by the10

state historic preservation officer as11

contributing to the character of the Capitol12

Hill Preservation District.  The certification13

is contained on pages 2 and 3 of Exhibit 15 in14

the case file.  15

And under Section 2100.5, the text16

of which is quoted at the bottom of page 7 in17

our brief and I note that the Board is18

familiar with it.  As it says, no additional19

parking spaces are required to change a20

contributing structure's use or to expand the21

existing building in the way that the Board22
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has generally construed it, notwithstanding1

objections by Jeffries/Mitten.  And we think2

that this established by decisions of the3

Board that are discussed on page 7 through 94

of our brief.  Several of them are attached at5

Tabs G, H, I and J in our brief.  I think that6

the most salient one is the Board's order in7

D.C. Hampton that came this last July.8

Therefore, it came after we filed our appeal9

in this case. 10

But the reason we think it is11

significant is because the Board specifically12

reaffirmed what it called its long-standing13

and consistent interpretation and it said that14

Section 2100.5 operates, this is a quote15

"operates to waive the requirement for16

additional parking spaces for new construction17

when you have a contributing structure."  18

And the cases -- the other19

decisions that we cited in the brief establish20

that this is relevant to both changes of use.21

That's the part that Jeffries and Mitten has22
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disagreed with.  And also to new construction.1

And we think here that there is2

basically just a factual question that has3

been introduced by the ANC.  The ANC's written4

report on page 2 claims that there are5

currently 10 parking spaces on the subject6

property.  And, you know, we think that this7

is just mistaken and obviously so. 8

I think that the easiest way to9

explain this is in two ways.  And one is to10

look to -- 11

MEMBER ETHERLY:  You mind if I12

interrupt real quick?  Pardon me, for13

interrupting, but perhaps before we get to the14

factual piece,let me back up a little bit.  15

Under your argument, is it --16

let's stay way from the factual piece of the17

parking for a moment.  Is it your18

interpretation that if it were contributing to19

the historic character and you had five spaces20

on the property, does your reading of 2100.521

allow you to remove the existing parking if it22
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were on site?1

MR. GANNON:  No.  2

MEMBER ETHERLY:  Okay.  3

MR. GANNON:  No.  We are, you4

know, I don't know, the Board has to decide5

that question in this case.  We're not asking6

you to decide that question, that 2100.57

begins, no additional parking spaces shall be8

required.  You know, I suppose there could be9

some sort of debate of what is additional.10

But under the circumstances, no.  We do not11

contend that we can take away existing parking12

spaces.  13

And if you turn to Tab B in our14

brief, you'll see just the zoning data summary15

that went in with our building permit16

application.  And over on the right-hand side17

there in discussing parking, it says that the18

building has been certified in sites 2100.519

and notes that no existing parking is20

indicated at the subject premises, subject21

property.  And says, assume three spaces there22
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are no spaces at the property currently.  But1

given the space that's there, assume three2

spaces and provided parking is three spaces.3

And so what we've done is we've4

looked to -- we've tried not to destroy5

existing parking spaces.  But the truth is,6

that there are currently, legally zero legal7

parking spaces at the premises because none of8

them are stripped and marked as would be9

required by 2117.3 in the zoning code.  10

A surveyor examined the property11

early on and found no evidence of any parking12

spaces that had been previously marked.  13

The ANC in its written report14

claims that there is room for 10 legal spaces.15

In the committee report at the ANC they said16

there are seven legal spaces.  But, you know,17

we think that this is just not going to be18

true, if you look at the circumstances of the19

back of the property there and we think it's20

important to begin by pointing out that there21

are currently zero legally marked spaces.22
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And so we're sort of working at a1

disadvantage in trying to come up with a2

hypothetical about how many existing spaces3

there are to insure that we're not destroying4

parking spaces as Mr. Etherly raised the5

question of. 6

I think, perhaps, the best way to7

deal with this would be a little bit visually.8

I do have an exhibit here.  I brought enough9

copies for everyone to share.  I'm not exactly10

sure how we should go about -- 11

CHAIRPERSON GRIFFIS:  How many do12

you have?  How many do you have?13

MR. GANNON:  I have at least 15. 14

CHAIRPERSON GRIFFIS:  Okay.  Good.15

Why don't we put -- distribute them out to the16

parties and visitors that are here and then17

Ms. Bailey will take the rest and distribute18

to us.  19

MEMBER ETHERLY:  As Mr. Gannon --20

perhaps as the sheets are being distributed,21

let me kind of come back to this parking.22
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So, if under your line of1

argument, if there are no legally recognizable2

or legally recognized parking spaces under the3

current definitions and it's a contributing4

building, there would be no requirement to --5

I'm not articulating this the right way. 6

But what I'm trying to get at7

perhaps is and this is a hypothetical.  Things8

that I hated in law school, by the way.  9

But, perhaps what troubles me10

about your interpretation is that, because I11

think part of what we may very well hear from12

Mr. Keys is that, well, wait a minute.  There13

is some evidence and we're going to14

demonstrate it that there was some existing15

parking being utilized on the site, whether it16

was stripped spaces or not stripped spaces.17

Maybe we'll get into, maybe we won't.  I'm not18

desirous of getting too deep into that.  19

But my point is, is the existence20

of parking spaces under your argument21

dependent on whether or not they are legally22
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stripped and in accordance with the current1

zoning regs.  Or is it inappropriate to say,2

no.  The zoning regs contemplate what can3

actually be utilized on a site for parking. 4

And so if there were a prior use5

that was utilizing parking and let's say that6

is, hey.  Lo and behold, 10 spaces.  Aren't7

you beholding to maintaining those 10 spaces8

in place?9

MR. GANNON:  Well, you know, I10

think that -- I don't want to fight your11

hypothetical, but I think that at the end of12

this and I think that the exhibit that I just13

distributed is intended to avoid or having to14

get into that discussion.  But I think that it15

leads into this because what this is -- this16

is what we think is a good faith attempt to17

figure out how many spaces can actually fit in18

the lot that is there.  19

CHAIRPERSON GRIFFIS:  Good.  I20

think it's productive to go right to the21

diagram because it's pretty self-explanatory.22
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MR. GANNON:  Yes.  And I think1

attached to the back of the diagram are some2

photographs because there was only one3

photograph in the record up until now.  There4

are a couple at the beginning that are of the5

front of the building which is basically6

irrelevant to the parking question. 7

But once you get in, you see lots8

of pictures in the back of the building.  And9

so you can see what we're working with.  The10

current building that is there in between two11

other buildings with some fences going all the12

way back.  13

And if you actually flip to the14

very last page, you sort of get the best view15

of the whole lot, which is looking down from16

the roof of the subject property.  You can see17

there that there's a gate.  A fence in the18

back with a gate.  There are fences along both19

sides. 20

So, if you flip back to the front,21

I think that the reason why I stress so much22
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that there are no legal spaces currently1

marked is that we feel like in order to prove2

that we aren't destroying existing parking3

spaces, that you know, we don't want to be put4

in the situation of having to engage in an5

exercise of going out of our way to create6

parking spaces that are legal on the lot now7

in order to figure out how many parking spaces8

we need for the proposed use.  9

And so we think that this is a10

good faith attempt.  But we think that it's11

important to recognize in the nature of the12

inquiry that right now there are no spaces on13

the lot.  14

And, Mr. Etherly, you were asking15

about whether the zoning regulations just16

require us to recognize that you can park17

there and there are spaces there.  I mean, I18

don't think that the zoning regulations would19

contemplate that if people have been parking20

in haphazard ways that don't actually conform21

to the provisions of the parking code or the22
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parking chapter in the zoning regulations,1

that we would be obligated to maintain parking2

spaces that don't comport with -- that we'd be3

accused of destroying existing parking spaces4

by destroying parking spaces that are not5

compliant right now.  6

And so this is an attempt, this7

diagram here, is just a sketch and was8

prepared by the same architect that did the9

plans that are already in the record, is not10

an expert opinion, but it is just a visual to11

help us understand what we're working with12

here. 13

The ANC has commented that the14

back portion of the lot that we're looking at15

here is 36 feet wide and 77.7 feet long deep,16

and therefore could fit 10 parking spaces.17

And, you know, we just don't see how that18

could be possible.  And I think we should just19

talk briefly about the constraints.  And20

they're all kind of here on the map.  21

CHAIRPERSON GRIFFIS:  Okay.  22
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MR. GANNON:  If you would go to1

the back of the building, you see that there2

is a fire escape stairwell coming down from3

the second floor.  There is a stairwell going4

down into the basement.  There are two air5

conditioner units on the back of the building.6

You can see these in the photographs.  7

And you need landings in front of8

the stairwells.  9

CHAIRPERSON GRIFFIS:  We'll get10

that.  We have the nine by nine and it's going11

to be in accordance with the regulations.12

We're going to count parking spaces that meet13

all the requirements in the zoning14

regulations.  15

You've laid out an option for16

three.  I can see another option that makes it17

four.  But with the parameters and in the18

reality of what you're showing, I think the19

case is there.  20

MR. GANNON:  Let me discuss a21

couple of facts of the additional constraints22
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here.  1

One is that when -- that there is2

definitely room across for 90 degree parking3

because you would need to have a 20 foot aisle4

behind a 19 foot parking space that would need5

to be 39 feet wide.  We don't have 39 feet.6

And, in fact, we don't have 36 feet.  7

And so if you think that we could8

put four spaces across, just straight in, we9

don't have 36 feet at any point of the lot10

right now, because the building on the left is11

encroaching.  You can't see it as well on this12

diagram as you can see it in the plat that is13

in the surveyor's plat that's actually Exhibit14

5 in the file.  You can see clearly that the15

property on the north is encroaching across16

the property line.  That's the fence that runs17

along the property there has a stone wall at18

the bottom of an iron fence that encroaches by19

eight inches.  And that the carriage house in20

the back encroaches.  21

And so what that means is that at22
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no point along the left do we actually have a1

space that goes all the way to the property2

line.  The property lot is actually 36 feet3

wide.  But because of the encroachments, we4

can't use the space there.  5

On the right-hand side, the6

building on the south, the right-hand side of7

the diagram, is also intruding onto the lot,8

up to where the building is.  Then there's a9

wooden fence that runs all the way back to the10

back of the property. 11

On this diagram, you see there's a12

notation for a one foot wall.  That's on the13

assumption that under Section 4117.12, that14

open parking spaces would need to be screened15

from continuous residential property by a16

solid stone or brick wall that's 42 inches17

high.  Or I think we'd planted evergreens or18

trees. 19

And so even though we don't have20

36 feet across from the left-hand side, we're21

also losing space on the right-hand side.  And22
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so this is an attempt to lay out spaces with1

a 17-foot aisle, that are at less than 602

degrees.  And because we think that you need3

to have a clear aisle behind any row of two or4

more spaces, you know, it looks like this is5

the best thing we can do. 6

I would be happy to entertain7

comments from the Chair or anyone else about8

proposed other arrangements.  But, you know,9

we think under the circumstances, and this is10

why I was talking so much about the fact that11

there isn't parking right now, that having12

gone through good faith attempts to figure out13

what a legal parking arrangement would be,14

having established that we think that that is15

three parking spaces, having not heard from16

the Zoning Commissioner that there is some17

other way that he would grant the Zoning18

Administrator, that he would grant, you know,19

a deviation in order to allow us to have less20

than nine space or something like that. 21

We think it would be extraordinary22
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to require us to find exceptions or take1

advantage of discretion of the Zoning2

Administrator in order to figure out how many3

spaces are currently on the lot that we need4

to save in order to figure out how to apply5

2100.5's requirement that no additional spaces6

need to be created. 7

And so that's how we came up with8

the proposed provided parking of three spaces9

and the assumption of three spaces. 10

And, you know, frankly, we just11

think that the allegation in the ANC's report12

that there's room for 10 cars there.  There13

may be room for 10 cars there, but it14

certainly isn't in any way that would conform15

with the zoning code.  And, especially given16

that there are gates on the back of the17

property.  You can't drive in at all portions18

of the lot.19

CHAIRPERSON GRIFFIS:  I think we20

understand that.  You can change the gate21

location is you needed to.  Obviously, that's22
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not an original gate on that back side.  You1

could move.  But you could do also three2

parallel or perpendicular to the property.3

Right?  You said it is 77.7 feet.  That would4

allow you 19 feet away from the property at5

its most deep.  One would obviously move away6

from the stairs.  And then you could have one7

more on the alley side.  With a 20-foot drive8

aisle that would get you in and out.  9

MR. GANNON:  But there's not 2010

feet because it's not 39 feet wide.11

MR. GANNON:  No.  It would be12

length.  I would need 60 feet.  Two, four and13

six.  It doesn't matter.  The question is, I14

think your visual objective here is15

understandable enough, noting the difference16

between three, four or ten spaces and the17

viability of each of those.  18

I don't have any other questions19

on that. 20

Ms. Miller?21

VICE CHAIRPERSON MILLER:  I just22
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want to make sure I understand your argument,1

though.  I understand what you're saying about2

how many spaces you could fit.  Is it your3

reading of the regulation that you're not4

required to provide any parking spaces because5

none existed?  Or is it that you are required6

to provide only as many as could fit in that7

area?8

MR. GANNON:  We think that we9

understand that notwithstanding the fact that10

there are currently zero legal parking spaces11

that, reasonably construed, there could be12

three there, and, therefore, we think that by13

providing -- by proposing three spaces under14

the new use that we have not destroyed15

existing parking spaces.16

And, therefore, we are -- we don't17

need to create -- we're not violating 2100.5,18

which is no additional parking spaces shall be19

required, because we're also not subtracting20

from parking spaces.  21

And so, you know, I don't need to22
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make a fetish over the fact that there are1

currently zero legal spaces.  I think that, as2

the chair pointed out, the difference between3

three and ten is substantial.  4

And, you know, we think that given5

the constraints that we're working with here,6

you know, we would be surprised to find that7

you have to go so much out of your way in8

order to concoct a current parking arrangement9

in order to figure out what you need to save.10

And so that's -- this is how we11

came up with three.  And so we're not arguing12

that the right number is zero.13

BOARD MEMBER ETHERLY:  Let me14

follow up very quickly on Mrs. Miller's point,15

and I agree with the chair that I think we're16

fairly close to finishing this particular line17

off.  But are you doing it -- under your18

argument, are you doing it just out of the19

generosity and largess of your client?  20

Or are you doing it because you21

read the zoning regs to require that if you22



302

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

can fit a legal space in there, whatever is a1

limit of what you could fit, that's your2

parking requirement?  It's a subtle point, but3

I think it prefaces an important one, which is4

to understanding your reading.5

Is it your argument that, hey,6

we're not required to provide anything.  There7

is not anything back there now, so, hey, if we8

wanted to, we could set up shop and not put9

nary a parking spot and stripe back there.10

But in keeping with the spirit of the regs, we11

can get three, maybe four, legally sized12

spaces back there.13

MR. GANNON:  Yes, we think -- you14

know, we think under the circumstances, given15

-- you know, if there is going to be a dispute16

about three versus four, then, you know, I17

think that the Board should consider the fact18

that the real number now is zero.19

BOARD MEMBER ETHERLY:  Okay.20

MR. GANNON:  But --21

BOARD MEMBER ETHERLY:  Understood.22
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MR. GANNON:  -- you know, we do1

think that it is a good faith attempt to2

comport with the regulations and not to --3

BOARD MEMBER ETHERLY:  Okay.4

MR. GANNON:  -- not to try to5

destroy existing parking spaces.6

BOARD MEMBER ETHERLY:  Okay.7

Thank you.8

Thank you, Mr. Chair.9

COMMISSIONER MITTEN:  I actually10

have some questions on this that are going to11

be a little bit different.  As you know, I12

don't necessarily agree with the13

interpretation about parking that the BZA has14

had.  I'm going to come from a little bit15

different perspective, and just note that you16

-- I believe you noted that there is a text17

amendment on which we will have a hearing that18

we will discuss whether or not that long-19

standing interpretation will be precluded by20

a clarification in the zoning ordinance.21

But just help me walk through my22
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view of things.  There was a club prior --1

there was a club use of the property prior,2

and let's assume that you're 100 percent3

accurate, we all agree -- let's assume that we4

all agree that there are no legal parking5

spaces.  6

And so in one sense there is a7

grandfathering for the number of parking8

spaces that would have been required for the9

club, which had a certificate of occupancy, I10

assume.  First, is the certificate of11

occupancy for the club use something that you12

can provide for the record?13

MR. GANNON:  I have not seen it as14

of yet, and I don't know what it said.  It15

would have been a relatively high number.  I16

think that it -- just in order to comport with17

what's there, if you do the math, some of18

these numbers were actually contained on the19

Exhibit B that we included.  20

We just did it as a hypothetical21

by looking at assembly uses under the relevant22
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chart in the parking provision and counting up1

the occupant capacity in the basement and the2

first floor and saying that, according to the3

square footage on those two floors, that they4

could hold 110 occupants, and, therefore, that5

would require 11 spaces.6

COMMISSIONER MITTEN:  And you're7

basing that particular -- you're basing that8

on which -- refer me to what you're looking at9

in --10

MR. GANNON:  I'm sorry.11

COMMISSIONER MITTEN:  -- the12

ordinance when you go from use of -- as13

assembly and then the 11 spaces, if you would.14

MR. GANNON:  Under -- we have15

assembly, places of public assembly, in the16

chart under 2101.1, which for all districts17

other than C4 and C5 requires one for each 1018

seats of occupancy capacity.19

COMMISSIONER MITTEN:  Which page20

are you on?21

MR. GANNON:  Page 21-6 --22
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COMMISSIONER MITTEN:  21-6.1

MR. GANNON:  -- of the zoning2

regulations.3

COMMISSIONER MITTEN:  Okay.  So4

this is going to -- this is actually relevant5

for -- this is relevant for -- this is where6

the certificate of occupancy will come in7

handy, because if it's a certificate of8

occupancy for assembly hall, then it would9

make sense that you were in that section.  If10

it was for club, then you would be in a11

different -- I would think you would be under12

all other uses.13

So, you don't have to calculate14

all of that right now, but if you could submit15

--16

MR. GANNON:  Understood.17

COMMISSIONER MITTEN:  -- for the18

record the certificate of occupancy, and then19

we could figure out -- and if you would share20

your calculation, then based on what the21

certificate of occupancy says, what the22
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existing requirement would have been for that1

use.  So that's -- in some interpretation,2

that could be a grandfathering of X number of3

spaces.4

MR. GANNON:  I think I -- I5

certainly understand your point about6

submitting the --7

COMMISSIONER MITTEN:  Okay.8

MR. GANNON:  -- C of O. 9

COMMISSIONER MITTEN:  Do you not10

understand my -- well, just tell me, based on11

the certificate of occupancy after you get it12

--13

MR. GANNON:  Right.14

COMMISSIONER MITTEN:  -- just tell15

me what you believe --16

MR. GANNON:  How many spaces they17

needed to have, whether or not they actually18

had them.19

COMMISSIONER MITTEN:  For that20

use, exactly.21

MR. GANNON:  So it could say 40.22
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COMMISSIONER MITTEN:  Right.1

MR. GANNON:  Just theoretically2

speaking.3

COMMISSIONER MITTEN:  Right.4

MR. GANNON:  And you want to know5

if the theoretical number was -- whatever the6

theoretical number was.7

COMMISSIONER MITTEN:  Right.8

MR. GANNON:  Understood.9

COMMISSIONER MITTEN:  And then,10

for determining the number of spaces for a11

school --12

MR. GANNON:  Yes.13

COMMISSIONER MITTEN:  -- it's14

based on number of students and --15

MR. GANNON:  It's based on number16

of teachers, actually.17

COMMISSIONER MITTEN:  Okay.18

Number of teachers, right, okay.  19

MR. GANNON:  And staff members.20

COMMISSIONER MITTEN:  And what's21

the number?22
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MR. GANNON:  Teachers and staff1

members.2

COMMISSIONER MITTEN:  What is that3

number, for --4

MR. GANNON:  Before the emergency5

text amendments and the --6

COMMISSIONER MITTEN:  No.  What's7

the number that was proposed in your8

application to the -- to DCRA?9

MR. GANNON:  We assumed 1510

employees.  It's 12 to 15, so that would --11

for two spaces for every three employees, that12

would be a requirement of 10 spaces.13

COMMISSIONER MITTEN:  Okay.  So14

that's where the 10 came from.15

MR. GANNON:  That's where our 1016

came from, yes.17

COMMISSIONER MITTEN:  Okay.  Okay.18

I just need --19

MR. GANNON:  And I guess probably20

the 10 in the ANC's written report I guess is21

your question.22
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COMMISSIONER MITTEN:  Okay.  And1

then, since it's not based on -- as it is in2

many cases on floor area --3

MR. GANNON:  Right.4

COMMISSIONER MITTEN:  -- if it5

were, would you agree with this6

interpretation, if there were -- needed to be7

an extrapolation based on the increased size8

of the building, and let's just roughly say9

you're doubling it, would you say that half of10

the spaces could be attributable to one part11

of the building and half would be attributable12

to the other, if one were to make an13

interpretation that the increased size of the14

building triggered a new requirement?15

MR. GANNON:  You know, I think16

that's a very difficult question to address,17

just because the regulations don't tell us how18

to map changing from one metric to another19

when you're talking about --20

COMMISSIONER MITTEN:  I know.21

But, you know, you've taken on our zoning22
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ordinance, and you have -- you know, you have1

gone through and it's very -- it's very2

arcane, and you've done a great job at looking3

through it.  So I'm confident that you could4

at least come up with a position.5

MR. GANNON:  I understand what6

you're saying, and I think that -- that that7

sounds like a reasonable proposal.  I think8

that under certain circumstances there might9

be different ways to slice the way the10

physical space works, because if it's done by11

staff members -- the metric here is staff12

members.  And as you say, that's different13

from square footage.14

If we were expanding an office15

building, we were adding a certain number of16

square feet, and we had to figure out what the17

additional spaces were -- even under your18

reading -- we're looking at 2100.6 and the19

increased intensity of use, and all of that --20

we would be able to easily map what the21

increase is and only need to provide parking22



312

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

spaces for the addition.1

And so the question here is:  how2

many staff members are we adding, when the old3

calculation wasn't based on staff members?4

And so --5

COMMISSIONER MITTEN:  Right.  I'm6

asking --7

MR. GANNON:  -- I think --8

COMMISSIONER MITTEN:  -- for your9

interpretation of that particular --10

MR. GANNON:  And I think that11

given that we're essentially close to doubling12

the building, that that might be a reasonable13

way to figure out how many spaces to attribute14

to the new use.15

COMMISSIONER MITTEN:  Okay.16

MR. GANNON:  I think that under17

certain circumstances -- if, for example, the18

third floor or the basement or one of the19

parts of the new space really isn't20

attributable to staff in any way, maybe under21

certain unusual circumstances -- and the truth22
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is I haven't tried to figure out how it would1

map under this project.2

It may be -- maybe dividing it in3

half wouldn't make the most sense.  And, I4

mean, I do think that if -- you know, if the5

Zoning Commission is amending the way to6

address intensity of changes and intensity of7

use, that it would help all of us in trying to8

construe this, if it addressed moving from one9

metric to another.10

You know, we're trying to figure11

out how much to attribute to the -- how much12

increase in -- how much to attribute to the13

addition, because you only have to provide14

spaces, even under Chairperson Mitten's --15

COMMISSIONER MITTEN:  Right.16

MR. GANNON:  -- interpretation for17

the additional space or the additional18

whatever, on the conforming structure, on the19

contributing structure.20

CHAIRPERSON GRIFFIS:  You can see21

how tortured it gets when you start doing22
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that.1

MR. GANNON:  Yes.  I mean, because2

-- so, you know, it used to be an office3

building.  You know, in 1958, it was an office4

building.5

CHAIRPERSON GRIFFIS:  And that's a6

good point to start with, because it goes back7

to Ms. Mitten's original comment of asking for8

the certificate of occupancy.  You have some9

sort of documentation that shows its use at10

May 11, 1958, meaning it would be11

grandfathered for the parking requirement on12

the next day, on the 12th of 1958.  Is that13

right?14

MR. GANNON:  You know, that15

information is not in the record right now,16

except in the form of the staff report to the17

Historic Preservation Review Board, which18

generally talks about the history of the19

property.20

I'm not sure they gave a year for21

which the Knights of St. John and Women's22
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Auxiliary came in there.1

CHAIRPERSON GRIFFIS:  Okay.2

MR. GANNON:  And so they came in3

sometime in the mid to late '60s.  L.P.4

Stewart Brothers were the owners in the late5

1950s.  And there were a couple of different6

uses going on then.7

CHAIRPERSON GRIFFIS:  Let me see8

what -- what I see -- in the exhibits that9

you've just put in, and the photographs, it's10

pretty clear that this is a different11

architectural typology than the rest of the12

block.  So --13

MR. GANNON:  And it has been since14

the 19-teens.15

CHAIRPERSON GRIFFIS:  Right.  So16

to support the fact that it was a different17

use.  But I would add on some detail to what18

Ms. Mitten has requested in terms of19

certificate of occupancy, because just the20

prior certificate of occupancy I don't think21

would make much difference to us, if it's not22
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dated before 1958.1

MR. GANNON:  Well, but why --2

CHAIRPERSON GRIFFIS:  Because that3

wouldn't establish the grandfathering of the4

parking under 2100.5

COMMISSIONER MITTEN:  But it does,6

because if there was a certificate of7

occupancy that was issued, even if -- and, you8

know, if it was issued in error, that's a9

whole other can of worms.10

CHAIRPERSON GRIFFIS:  Right.11

COMMISSIONER MITTEN:  But then,12

the -- presumably, there was an associated13

parking requirement.14

CHAIRPERSON GRIFFIS:  I see.  But15

the fact that you could present a certificate16

of occupancy would mean that it was properly17

granted in there or the calculations would18

have been done.  I agree with that.  I think19

any -- at any point, any of that documentation20

would be supportive of your case presentation.21

MR. GANNON:  But now it -- sounds22
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like we're talking about two different1

certificates of occupancy now.2

CHAIRPERSON GRIFFIS:  No.3

MR. GANNON:  Because we're talking4

about one --5

CHAIRPERSON GRIFFIS:  I'm talking6

about finding any of them.7

MR. GANNON:  -- one is the8

previous use.9

CHAIRPERSON GRIFFIS:  That's10

right.11

MR. GANNON:  And then, the other12

would be the use as of May 12, 1958, which13

would be relevant to 2100.6.  But the thing14

that would be relevant to 2100.5 is the fact15

that it's a contributing structure, which is16

not -- 17

CHAIRPERSON GRIFFIS:  Yes.18

MR. GANNON:  -- to May 12, 1958.19

CHAIRPERSON GRIFFIS:  Well, we can20

get into the arguments of 2100.5 and .6,21

because I've done it all too many times.  But22
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I think it's appropriate.1

MR. GANNON:  I could provide you2

with transcripts, if you want to read them.3

COMMISSIONER MITTEN:  We'll just4

all waive -- remember what I said?  And that5

will be the argument.  But I think that it's6

important, to the extent that you're relying7

on a prior use, for some grandfathering8

element that it was legal.  And the way you9

establish that is a certificate of occupancy.10

So --11

CHAIRPERSON GRIFFIS:  Right.  And12

I agree with that.  I think it's actually13

important to establish that, rather than,14

frankly, it's conjecture and it well may be15

correct.  But at this point, we'd need that.16

Okay.  What else do we need to17

know on the parking?  Other comments,18

questions, clarifications?19

(No response.)20

Let's move ahead.21

MR. GANNON:  So we think that, you22
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know, as we've described in our brief, those1

are the primary two issues that we raised.  We2

think that the emergency text amendments are3

largely irrelevant to the case, because they4

did not amend these two provisions of the5

zoning code.  Obviously, as Chairperson Mitten6

pointed out, and as the brief makes clear, we7

have concerns about aspects of the rulemaking.8

And we do think that right now the9

emergency text amendments have lapsed.  As of10

last Friday, the 0606 rulemaking that the11

Zoning Commission voted on at the end of12

September has still not been published in the13

D.C. Register, so we're not sure whether it14

will become final on the day of publication or15

at some point after that.16

But we think that that's largely17

irrelevant to the decision the Board has to18

make in this particular appeal, because we19

think that whether or not the emergency text20

amendments were in place that it should not21

have qualms about treating public charter22
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schools as public schools.1

As the Zoning Commission2

recognized in the course of the rulemaking,3

Congress has mandated that the District of4

Columbia treat charter schools the same as5

public schools.  There is a reason why there6

are more than 50 charter schools, public7

charter schools in the District, and the BZA8

has not had to decide any special exception9

proceedings in order to allow them to operate10

as public charter schools, even though, you11

know, that -- they're not private schools.12

And so, you know, we think that13

unless you want to hear more about that, I14

don't -- I don't really want to belabor that.15

And I think that unless you have further16

questions, I'll wait to see what the17

intervenors and the Zoning Administrator have18

to say. 19

COMMISSIONER MITTEN:  Could I just20

make a comment on that one -- on the last21

point, which is that I just do want to22
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emphasize that the Zoning Administrator1

brought -- you know, one of the things that2

came to our attention in the emergency3

rulemaking was the fact that the specific4

language of the ordinance precluded charter5

schools from being considered public schools.6

And one of the key elements of the emergency7

was to include charter schools within the8

definition of public school.9

MR. GANNON:  We certainly10

understand that, and we think that that -- we11

think that that rationale for an emergency12

makes sense to us in a way that talks about13

changing the lot size and lot area14

requirements, we have not seen a similar15

explanation of why that was as --16

COMMISSIONER MITTEN:  Yes, I don't17

want to debate it.  I don't want to get into18

the --19

MR. GANNON:  I understand that.20

COMMISSIONER MITTEN:  -- because21

you were suggesting that --22
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MR. GANNON:  I take your point.  I1

agree with you.2

COMMISSIONER MITTEN:  Okay.3

Thanks.4

CHAIRPERSON GRIFFIS:  Very well.5

Anything else?  Questions, clarifications?6

(No response.)7

Let's move ahead. 8

While they're getting set up, you9

weren't calling any witnesses, is that10

correct?11

MR. GANNON:  That's correct.12

CHAIRPERSON GRIFFIS:  Okay.  Very13

well.  We're ready.  Just touch the base of14

that mike and turn it on.  Perfect.  Thank15

you.16

MR. LONG:  Good afternoon.  My17

name is Sinclair Long.  I am counsel for the18

Office of the Zoning Administrator.  And I'm19

accompanied -- or I accompany Mr. Bill Crews,20

the Zoning Administrator.  Mr. Crews will21

present the arguments on behalf of the Office22
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of the Zoning Administrator.1

MR. CREWS:  Thank you, Mr.2

Chairman, and members of the Board.  It is3

always a pleasure to be here.  In defending my4

actions, I would provide the following5

testimony -- that building permits must comply6

with the zoning regulations in effect on the7

date the permit is issued, or, as in this8

case, on the date the decision is made to deny9

the application.10

I might, just as an aside before I11

get much further in, issue what I think might12

be a correction in the agenda where it talks13

about a proposed addition to an existing14

public charter school.  And just to make it15

clear -- and I don't think there is any16

misunderstanding -- but the school is not17

existing at this location at this time.18

CHAIRPERSON GRIFFIS:  Correction19

to our agenda?  Is that what you're saying?20

MR. CREWS:  Yes.21

CHAIRPERSON GRIFFIS:  Yes.  Okay.22
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MR. CREWS:  The application by1

Apple Tree was filed on February 9, 2006.  The2

Zoning Commission adopted the emergency text3

amendment on February 13, 2006, just four days4

later, well before a routine time that a5

zoning review would be made.  An initial6

review of the plans was made on March 11th,7

and the decision letter was dated April 28,8

2006, while the emergency text amendment was9

in effect.10

I think we've also realized that11

the validity of the Zoning Commission's action12

on adopting the emergency text amendment is13

not within the BZA's jurisdiction; only my14

action is.  Under the text amendment in effect15

on April 28, 2006, a public school in an R-416

residential district required a lot size of at17

least 9,000 square feet and a lot width of 12018

feet, neither of which did the applicant have.19

The applicant -- or the appellant,20

excuse me, mistakenly claims, I believe, that21

Section 401.1 would allow this pre-195822
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building to be grandfathered in for any use.1

But before I get to that argument, I'd also2

take up their argument that Section 401.13

allows an existing lot with less than the lot4

area or width required to be replaced or5

enlarged, if it complies with all other6

provisions of this title.7

And we've -- in the discussion of8

the parking just now, I believe the appellant9

has admitted that they do not comply with the10

required parking for the existing use.  So, in11

effect, they would not be able to use 401.1 to12

be grandfathered in for the lot size.13

They basically are saying that the14

-- they argue that 2100.5 doesn't require any15

more additional parking, but there should be16

parking -- should have been parking for the17

current use.  And as I'll get to the parking,18

I'll show you where I think the existing19

parking is.20

CHAIRPERSON GRIFFIS:  Let me21

understand you.  So in your review of this,22
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because it was obviously well before his1

arguments, you looked at 401.1 and said this2

can't be pertinent here, because it doesn't3

comply with the parking requirement.4

MR. CREWS:  No.  I'm just saying5

that that's what they were stating right now.6

I look at it a little bit differently in terms7

of whether or not the 401.1 actually applies8

for this particular use.  But they were saying9

that they complied with every other provision,10

so that they would qualify under 401.1.  But11

they've admitted that they were not compliant12

with the parking.13

CHAIRPERSON GRIFFIS:  Okay.  But I14

guess --15

MR. CREWS:  Not the additional16

parking based on the new use or the new17

addition, but the existing parking.  They're18

saying there was no parking there.19

CHAIRPERSON GRIFFIS:  Right.20

MR. CREWS:  So they weren't21

compliant with the parking.22
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VICE CHAIRPERSON MILLER:  I don't1

get that.  I'm sorry.  How are they not in2

compliance with the parking?  If they're3

saying they were in a conforming structure,4

they were required to have more parking, why5

wouldn't they be in compliance, pursuant to6

2100.5?7

MR. CREWS:  If you would grant me8

a consultation.  21.5 affects the provision of9

additional parking or new parking.10

VICE CHAIRPERSON MILLER:  What11

provision were they out of compliance with?12

What parking provision were they not in13

compliance with, then?14

MR. CREWS:  Well, we -- actually,15

I think under the private club, they -- and16

the square footage, I figured out that they17

should have seven parking spaces, and they're18

claiming that they do not have seven.  And19

also, I've been suffering from a severe head20

cold, and I need to have a little drink of21

water.22
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CHAIRPERSON GRIFFIS:  Yes, please.1

Go ahead.  And I don't see any reason why Mr.2

Parker can't testify.  I mean, he's got -- are3

you calling him as a witness?  I mean --4

MR. CREWS:  Well, let me call him5

as a witness to explain this, yes.6

MR. PARKER:  It was our7

understanding that this project would have --8

would have had a requirement of 10 spaces, I9

believe, for its previous use.  It was10

grandfathered, because it was built before11

1958.  But it was still non-conforming for12

parking.13

And 2100.5 would exempt them from14

providing new parking for a new use under --15

whether it does or not, but it only affects16

the new parking that would be required by a17

change of use or an addition.  It doesn't make18

them conforming for the previous parking19

requirement.20

CHAIRPERSON GRIFFIS:  Interesting.21

If you wouldn't mind stating your name for the22
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record.1

MR. PARKER:  Sorry.  Travis2

Parker.3

CHAIRPERSON GRIFFIS:  And the4

capacity in which you're here today?5

MR. PARKER:  As a witness for Mr.6

Bill Crews.7

CHAIRPERSON GRIFFIS:  And how8

would you have knowledge or be a witness for9

the Zoning Administrator on this particular10

project?11

MR. PARKER:  I was involved with12

him in reviewing this project.13

CHAIRPERSON GRIFFIS:  In this14

particular project?15

MR. PARKER:  Yes.16

CHAIRPERSON GRIFFIS:  Okay.  So17

let me ask you, then, if something is deemed18

grandfathered, meaning it is incorporated as19

a non-conforming because of the adoption of20

the zoning regulations, isn't that established21

in the fact that it is conforming to the22
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zoning regulations?  1

If you read 2100.1, all buildings2

and structures erected from May 12, 1958, on3

have to provide the parking.  Those before4

don't.  I understand it's not conforming to5

today, but doesn't that implicitly and6

directly say that that conformity is a -- non-7

conforming is conformity?8

MR. PARKER:  No more so than if9

the building were built at 80 percent lot10

occupancy before 1958.  It would still be non-11

conforming for lot occupancy, and, therefore,12

would not fall under 401.1.  It would be --13

CHAIRPERSON GRIFFIS:  I totally14

agree.  And there aren't four other sections15

in the regulations that specifically deal with16

that condition, as there are in the parking.17

What's your question?18

VICE CHAIRPERSON MILLER:  No, I19

wanted to interject that 401.1 doesn't state20

that it conforms with all other provisions of21

the title.  It said that it complies with all22
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other provisions of the title, and I think1

there's a difference between being a non-2

conforming structure or property and complying3

with the provisions of the title.  I think4

there's a distinction there.5

MR. PARKER:  So you're saying it6

complies with the parking because it was built7

before 1958, in the same way that it would8

comply with the lot occupancy because it was9

built before 1958?10

VICE CHAIRPERSON MILLER:  I'm not11

making a statement.  I'm raising a question.12

But to me, they have different meanings, and13

I guess I'm raising the question that if you14

have a regulation that allows for15

grandfathering, or whatever, then -- and it's16

in compliance with that regulation, then it17

seems to me that, yes, perhaps it may be in18

compliance with the provisions of this title.19

COMMISSIONER MITTEN:  I think20

there's an important legal distinction here,21

and there may be layers of it that I can't22
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even express.  But I think the threshold1

question is:  was it legally non-conforming or2

not?  3

Because if it doesn't have a4

certificate of occupancy, if it never had a5

certificate of occupancy for the club -- and6

I don't know if you have the certificate of7

occupancy, Mr. Crews, to submit for the record8

-- but if that wasn't a legal use, then it's9

not legally non-conforming as to the club use10

for anything.11

So I think that -- so I think we12

need to figure out legally non-conforming13

versus just non-conforming, because nothing14

could be grandfathered if it wasn't legal.  So15

I think we need to explore that.16

And then, I think it's also a17

legal matter as to what Mrs. Miller was asking18

about, which is, what does "complies with all19

other provisions of this title" mean?  Does20

that mean that there's no legal non-21

conformity, or does a legal non-conformity22
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create compliance?1

And I think that's something that2

we'll probably have to get briefs on, because3

it's a -- it may end up being the pivotal4

issue in the analysis.5

VICE CHAIRPERSON MILLER:  I just6

also want to add specifically, though, if the7

Zoning Administrator determined that 401.18

didn't comply -- didn't apply because the9

appellant here was out of compliance with the10

provision of this title, I guess I would ask,11

which provision was the appellant out of12

compliance with?  And I guess the Zoning13

Administrator said with respect to parking, so14

I guess I would, then, say, well, which15

parking provision were you looking at, that he16

was out of compliance with?17

MR. CREWS:  I'm looking at this as18

as a private club, which -- not the assembly19

list in 2100, but the "all other uses," and20

based on the square footage of the building21

that there were seven parking spaces required.22
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It's about 4,200 square feet and 600 square1

feet requires one parking space each.2

COMMISSIONER MITTEN:  Mr. Crews,3

do you have a certificate of occupancy for the4

club?5

MR. CREWS:  I have a copy of a6

1969 certificate of occupancy that -- but I'm7

not prepared to submit it into evidence until8

I am able to doublecheck and make sure there9

isn't something more recent.  But that January10

29, 1969, certificate of occupancy grants to11

the Knights of St. John and the Ladies12

Auxiliary the use all and basement on the lots13

at 138 12th Street, N.E., for the purpose of14

Fraternal Order Knights of St. John and15

offices.16

And, again, as we have discussed,17

that there has not always been the correct18

application of putting down a use of the --19

using a term of the zoning regs on the20

certificate of occupancy.  But I -- my21

interpretation of that would be a private22
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club.1

CHAIRPERSON GRIFFIS:  I think we2

should have that in.  It doesn't preclude you3

from searching further back.4

COMMISSIONER MITTEN:  I think we5

may have broken your stride there as you were6

making your presentation.  I think you were7

going to -- I thought you perhaps were going8

to deal with the issue, notwithstanding the9

parking issue, the validity of -- or the10

applicability of 401.1.11

MR. CREWS:  Exactly.  I'll --12

COMMISSIONER MITTEN:  Okay.13

Because I'm dying to hear that part.14

MR. CREWS:  Okay.  Well, again, I15

believe that applicant mistakenly claims that16

401.1 allows this pre-1958 building to be17

grandfathered in for any use.  I believe this18

is an overly broad interpretation of this19

section and contrary to the required20

interpretation of the regulations.21

As we have noted before, and as in22
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previous Board orders, that Section 401 and1

its companion grandfather Section 401.2 were2

included in the regulations when the minimum3

lot dimensions were added in order to afford4

protection against the application of the5

minimum lot dimensions when no other6

protection was available to smaller,7

preexisting lots.8

However, this lot is only non-9

conforming for certain uses, not all, and10

Section 401.1 should not be applied for this11

particular use.  This lot is not non-12

conforming for the allowable uses such as two13

rowhouses, two flats, or a conversion to an14

apartment building of four units, based upon15

the lot size and provisions of Section 401.3,16

thereby negating the need for the "no other17

protection available" protection of 401.1.18

And if we read, as we've talked19

about before, reading the regulations in their20

entirety, if I could direct you to Section21

101.1 that states that the interpretation and22
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application, the provisions of this title,1

shall be held to be the minimum requirements2

adopted for the promotion of public health,3

safety, morals, convenience, order,4

prosperity, and general welfare, to provide5

adequate light and air, to prevent undue6

concentration of population and overcrowding7

of land, and to provide distribution of8

population, business, and industry, and use of9

land that will tend to create conditions10

favorable to transportation, protection of11

property, civic activity, and recreational,12

educational, and cultural opportunities, and13

that will tend to further economy and14

efficiency in the supply of public services.15

The Zoning Commission determined16

that to further promote these goals, the17

emergency text amendment was needed.  The18

Zoning Commission recognized the need to19

clarify that public charter schools are public20

schools, and the need to provide adequate lot21

size and width for a public school to operate22
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in ways that are consistent with the intent1

and goals of the zoning regulations.2

And I, again, mention that the3

correctness of the Zoning Commission's action4

is not properly before us today in this forum.5

But what is in front of us is the6

interpretation made by myself that the text7

amendment did apply for the proposed new use8

of this property as a public school, that the9

Zoning Commission adopted the amendment to10

further the goals of Section 101, and that the11

hold that Section 401.1 allows any use for12

every undersized lot is contrary to the intent13

and stated purposes of the regulation.14

The applicant is not barred from15

using their property for any number of uses16

requiring less than 36-foot width of lot or17

less than 4,230 square feet of lot.  Again,18

this is an adequate size for two rowhouses,19

two flats, or a conversion of the existing20

building into four apartments.21

I believe to hold otherwise22
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creates a stunning in-run around the intent of1

the regulations.2

The appellant also claims a3

mistake was made in rejecting the application,4

because adequate parking was not provided, and5

claims that Section 2100.5 bars any additional6

parking from being required.  Appellant had7

also included past BZA cases indicating the8

BZA's interpretation of 2100.5, not requiring9

additional parking even for additions to new10

uses to historic buildings.11

And I note that BZA Case 1745912

specifically referred to myself as the current13

Zoning Administrator, and I note that that14

argument in that case was May 2nd, and that15

the order was dated July of this year, both16

coming after I made the decision in this case.17

As I've said before, I always18

appreciate the Board's authority to clarify my19

task.  However, I find nothing in the cases20

cited by the appellant to indicate that 2100.521

allows existing parking to be reduced,22
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contrary to Section 2100.10.  And, again, I1

believe that the appellant has agreed that2

existing parking could not be reduced.3

The current or immediate past use4

was a private club, which parking requirements5

were seven, as we mentioned before.  And while6

the building pre-dates 1958, and is historic,7

it also provides parking.  Even the appellant8

has provided you with pictures of an asphalt9

back -- rear yard.  Almost the entire rear10

yard is paved for parking.  My estimate is11

that there are six spaces -- six spaces are12

currently existing -- although lacking the13

needed striping.14

And it seems clear to me that15

Section 2100 -- I guess it's clear to everyone16

-- does not allow the appellant to simply17

ignore the existing parking stations, even18

though they may be in violation of not19

maintaining the striping.  And I'd like to20

introduce into evidence my drawing of the --21

what I believe would be the existing parking.22
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BOARD MEMBER ETHERLY:  If I could,1

Mr. Chair, I'll jump in and throw a question2

out as I did.  When the other drawing was kind3

of getting tossed about, we're about to have4

the battle of the drawings.  And hopefully5

this is a question, Mr. Crews, that's a lead-6

in for where you're heading, because I don't7

want to upset your flow, as Mrs. Mitten8

indicated.9

But perhaps what I'm getting a10

little caught up on now is so -- so what11

establishes what the relevant parking level12

should be for the property.  On one end of the13

spectrum we have an office use that was at14

some point in existence, and that was 1015

spaces, depending on who you listened to.  But16

let's say for the sake of discussion it was 1017

spaces.18

You're going to give us a little19

bit of an indication of how you get to six or20

maybe seven-ish.  But where in the zoning21

regulations does -- I'm just confused on,22
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well, how do you select which number it is?1

Which regulation or what part of that chart2

allows you, as the Zoning Administrator, to3

sort out, you know, which one of those numbers4

-- it sounds like there's just a lot of wiggle5

room there that I'm trying to work my way6

through.7

MR. CREWS:  Well, I'm not sure I8

quite understand your question, other than9

that in the chart, if it's -- if it's clearly10

covered under the -- under a certain11

provision, like office use, then you would12

follow that.  And I think what we have here is13

a question of a private club being the most14

immediate prior use, since it's -- you know,15

right now, Apple Tree has bought the thing and16

the club is not there anymore.  But that was17

the most immediate one.18

And, you know, we talked about19

whether it was assembly, and I don't think --20

I don't believe it's an assembly, and so there21

isn't an actual -- the term "private club"22
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doesn't actually show up in the chart in1

Chapter 21.  And so I'm going with the catch-2

all phrase at the end of all other uses, all3

districts, one for every 600 square foot of4

gross floor area and seller floor area.5

BOARD MEMBER ETHERLY:  Okay.  That6

answers my question.7

MR. CREWS:  Was that your8

question?9

BOARD MEMBER ETHERLY:  Yes.10

MR. CREWS:  Okay, good.11

BOARD MEMBER ETHERLY:  Thank you.12

MR. CREWS:  I wasn't sure if it13

was more difficult or not than that.14

What I've provided with you are15

four sheets that -- the first one being a16

graphic representation of the locale based on17

the District of Columbia Office of Chief18

Technology Officers, Geographic Information19

System, known as CITRICS, showing you the --20

basically, this is giving you that portion of21

that square.  I've got an arrow pointing to22
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the rear yard of 138 12th Street, N.E.1

The format of this particular2

slide shows paved area in this grayish color3

that is the alley going vertically down, and4

then also showing the pavement in the rear5

yard of 138 12th Street.  Immediately behind6

that is a 2005 aerial photo of the property,7

also showing the paved back yard -- rear yard8

of the property.  This darker area here is the9

shadow from the neighboring building, and so10

-- and I'm sure for most of you that's not11

very clear, but --12

CHAIRPERSON GRIFFIS:  I think we13

get what you're trying to --14

MR. CREWS:  And then, the third15

sheet is a picture I took this morning of the16

property from the alley showing the asphalt17

and showing the gate to the left allowing18

access to the rear yard.  And then, finally is19

a conceptual drawing that I have created from20

an enlargement of the first sheet showing the21

places for potential for six spaces.  This is22
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not to scale, but I do have this grid paper --1

CHAIRPERSON GRIFFIS:  Okay.  I2

think we can believe you on this.  We know the3

conventional requirements for the space.  Let4

me ask you a couple of quick questions on5

this.6

MR. CREWS:  Sure.7

CHAIRPERSON GRIFFIS:  First of8

all, is this the analysis you did in terms of9

reviewing for permit requirements and10

sufficiency on the submissions, or is this11

presented for today?12

MR. CREWS:  This is presented for13

today to show the analysis done, why I believe14

that they required more parking spaces than15

they were --16

CHAIRPERSON GRIFFIS:  Sure.  And17

that's helpful, that's understandable.  So18

this would be standard for you in reviewing19

this in terms of the compliance of this20

proposed permit in addition to this existing21

structure, for you to go through and calculate22
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the parking that could have been there.1

MR. CREWS:  Right.  And this is --2

and I think the intervenors will have a3

witness that will testify that there was --4

has been actual parking.  This has been used5

for parking --6

CHAIRPERSON GRIFFIS:  Did you talk7

to them when you were reviewing your -- the8

permit that was before you?9

MR. CREWS:  No.  I just assumed10

that there was parking, because it looked like11

it was -- you know, it had a gate and --12

CHAIRPERSON GRIFFIS:  And then --13

MR. CREWS:  -- you know, at that14

point.15

CHAIRPERSON GRIFFIS:  -- and I16

don't take issue, and I don't think we need to17

mention it, because I think we're very18

familiar with it, but I do have one question19

on the specificity of this graph.  This20

doesn't -- the one parallel or perpendicular21

to the property doesn't take into accordance22
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the stairs that drop down into that.  Would1

that move into the difficulty of accessing to2

the angled parking?3

MR. CREWS:  No.  I think that that4

would be -- that would potentially call into5

question the sixth space, whether or not that6

would actually fit there because of the stairs7

coming down there.8

CHAIRPERSON GRIFFIS:  Okay.9

MR. CREWS:  It's possible you can10

flip it over.  This is actually only using 7211

feet, and you could potentially -- I12

apologize, because I didn't take into account13

the staircase -- but you could potentially14

flip it over.15

CHAIRPERSON GRIFFIS:  So you could16

mirror that --17

MR. CREWS:  Right.18

CHAIRPERSON GRIFFIS:  -- with the19

other access down here.20

MR. CREWS:  Right.21

CHAIRPERSON GRIFFIS:  And is that22
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standard for you also to do, to kind of1

redesign?  As we know where the gate and2

access is in the rear portion of this, would3

that be also what you would do in order to4

calculate what is the grandfathered parking5

spaces of a permit submission?6

MR. CREWS:  Well, I think sort of7

-- in order to try and figure out, I mean,8

this GIS system is -- is really a great tool9

now that we have this ability to actually look10

at what's there as opposed to what the11

applicant brings to the application.12

CHAIRPERSON GRIFFIS:  Okay.  But I13

guess I'm trying to get the level of what your14

understanding was, because I don't -- I don't15

disagree with -- I fully understand your16

statement saying you looked at the existing17

condition and saw there was availability for18

the provision of parking.  So there was an19

assumption on your point that, look, there's20

parking that has been provided.21

MR. CREWS:  Right.22
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CHAIRPERSON GRIFFIS:  We don't1

question that.  But I just now wonder how far2

you go into that, or how far we should review3

in terms of what -- your decision and what it4

was based on, in terms of your conjecture of5

how many they actually could provide.6

MR. CREWS:  Well, I -- 7

CHAIRPERSON GRIFFIS:  I guess8

asking it a different way, I'm -- asking it a9

different way, what significance actually is10

this to us in looking at this appeal?11

MR. CREWS:  Well, my basic thought12

is is that it supports the fact that we were13

not contrary to 2100.5 in saying that -- in14

disagreeing with the Board's interpretation,15

but that there were, in fact, existing parking16

that should not be reduced to the three that17

the applicant has asked.18

CHAIRPERSON GRIFFIS:  Okay.  All19

right.20

MR. CREWS:  Or was provided.21

CHAIRPERSON GRIFFIS:  That's an22
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excellent point.  So I'm with you there.  When1

you were reviewing this, it was very clear to2

you that a reduction of parking was not3

allowed.  When you reviewed this, what was the4

number that you set on?5

MR. CREWS:  Well, I think it was6

five, and then I've added the sixth one.  But7

I think that's the mistake, so I would go with8

the -- with five.9

CHAIRPERSON GRIFFIS:  Okay.  What10

else?11

COMMISSIONER MITTEN:  Can I just12

ask a question on that point?  Is it -- I13

imagine that you see a lot of applications14

where, especially in the environment we have15

now, where there's a lot of conversions and a16

lot of new construction or additions where you17

have to -- you basically have to interpolate18

the number of spaces, because people haven't19

either maintained the parking or maybe they20

haven't used their rear yard for parking, but21

now they're intensifying it.  And how do you22
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routinely handle that issue?  Do you have to1

make those interpretations routinely?2

MR. CREWS:  Yes, we do.  And the3

-- part of it is looking at pictures to see if4

there are actually cars there from the aerial5

photos at various years.  We have 2005 and6

2003 right now that are very accessible.  We7

sometimes ask them to bring in their own8

photos.9

In this particular case, there was10

information from the neighbors and other11

concerned people and talking about this that12

the rear yard was used for parking.  And so,13

then, that's what, you know, we looked at in14

terms of figuring out, you know, are they15

going to be -- you know, is it being used for16

parking or not?  The asphalt is a pretty big17

giveaway on this.  18

Last week we were here talking19

about a rear yard and whether or not there was20

a parking space available there.  And while21

there was 20 feet there, so that there could22
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have been a parking space, there was no1

evidence that there was an -- that it was2

actually used as parking, and so I discounted3

the fact that that had been a parking space.4

But in this case with the asphalt5

pavement, it definitely looked like that, and6

information from neighbors and just that7

because of the concerns of this particular use8

and the correspondence that I got and comments9

that I got from neighbors and the ANC10

Commissioner at the time, that it was used as11

parking.12

COMMISSIONER MITTEN:  Okay.  So13

for you it's important, the actual use of a14

yard like that is important.  And then, I15

guess in this case, since we don't have the16

striping, did you find that the prior user17

sought to maximize the number of cars that18

they could get on the lot?19

MR. CREWS:  Well, that's my20

understanding is that, again, the -- you know,21

the actual use of a flat open space versus how22
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it's striped can vary greatly.  And with a1

private club where the people are all there at2

the same time you could stack park back there,3

and, you know -- or, you know, park in the4

aisle, you know, a variety of different ways5

of actually in reality putting cars there6

versus what I've tried to draw in terms of7

what the requirements are for the 9 by 19, and8

at this angled parking the 17-foot wide aisle.9

COMMISSIONER MITTEN:  Right.  I'm10

just trying to make the connection between --11

or to choose between -- we have one drawing12

that shows it could have been three, and then13

we have another.  But if you're looking at,14

okay, what was past practice, it matters to15

you what past practice was --16

MR. CREWS:  Right.17

COMMISSIONER MITTEN:  -- they18

parked.  And the past practice was they would19

seek to maximize the number of spaces.  You20

can only count legal spaces.  If they had21

sought to maximize the number of legal spaces,22
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then it's however many one can draw on a1

drawing, and they would be the right size and2

have the right kind of accessibility.3

MR. CREWS:  Right.4

COMMISSIONER MITTEN:  Is that5

right?6

MR. CREWS:  Yes.7

VICE CHAIRPERSON MILLER:  Mr.8

Crews, I, for one, am having trouble following9

how you're determining -- it sounds like they10

were not in compliance with the parking11

requirement.  And it sounds to me like you12

said, okay, the last use that they were13

authorized for was a private club.  And then,14

you looked at a 2100 schedule and went to the15

all other uses.16

Okay.  But we're dealing with a17

historic building, correct?  And, therefore --18

and we don't have the certificate of19

occupancy, so we don't know whether or not20

they were credited for any spaces, whether or21

not they were grandfathered, whether or not22
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any parking was really required for them.1

Isn't that correct?  Are you just conjecturing2

because there was an open space, and based on3

anecdotal history some cars parked there?  Do4

you then pick a number and that's the number,5

if they don't meet, they're out of compliance?6

MR. CREWS:  Well, I'm trying to7

assume that people are -- attempt to be in8

compliance, and so that if they had and were9

using parking, that they were -- that that was10

parking that was part of the requirement.  11

But the real problem in your12

question is whether or not the certificate of13

occupancy indicates anything about available14

parking or required parking, and I just don't15

have any confidence that in the past that that16

type of detail was articulated on certificate17

of occupancies with any degree of consistency18

or accuracy.19

As I say, the copy of the20

certificate of occupancy I have here says21

nothing about parking.  So that doesn't tell22
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me that they didn't require parking or that1

they did have parking.  Just because of my2

experience in the imprecision of how3

certificate of occupancies have been filled4

out.5

VICE CHAIRPERSON MILLER:  Yes, I6

understand.  I hear what you're saying, but7

then it sounds to me like you're making a8

determination that they're out of compliance,9

because you're looking at an open space and10

figuring they can fit some cars there, and11

that just doesn't seem to me like a fair or12

fully reasoned way to determine that someone13

is out of compliance.14

MR. CREWS:  Well, it's my15

understanding that the space was being used16

for parking, and so, therefore, it would be my17

interpretation of -- because parking is a18

valuable commodity, especially in this19

particular neighborhood, that off-street20

parking, if it's being used for parking,21

should continue to be used for parking rather22
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than relying on, you know, conjecture that --1

or an argument that it was -- well, it was2

existing before 1958, so it gets grandfathered3

in for all of those spots that it would have4

required.5

If parking is being used for6

parking, we should count it, and we should7

maintain it, because the parking is so -- so8

critical to the intent of the zoning.9

VICE CHAIRPERSON MILLER:  Okay.10

Let me ask you this, then.  This particular11

appellant I assume has the building now as12

vacant, it's not being operated as a club.  13

MR. CREWS:  Yes.14

VICE CHAIRPERSON MILLER:  Is it15

out of compliance now because it doesn't have16

the seven or whatever parking spaces?17

MR. CREWS:  Well, you know, I18

think we're in a period of transition.  I'm a19

bit flexible in saying that, well, you know,20

the most current previous use was a club,21

required seven parking spaces, there are five22
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or six that are available, and that those1

should be maintained.2

They would get credit as a3

grandfather for the one or two spaces that4

aren't there, and maybe never were there5

legally, and that under your interpretation of6

2100.5 they don't need to provide the7

additional three spaces to come up to the 108

for their proposed use as a school.9

So that, you know, the bottom line10

still is is that there are five or six spaces11

available and that have been used for parking12

and that should remain under 2100.10 for13

parking.14

VICE CHAIRPERSON MILLER:  Okay.  I15

don't want to belabor this, but I just want --16

I want -- I need to get this.  So if you're17

saying that there were five or six spaces that18

were used by the previous owner of the club,19

how do we really know that there were -- they20

used five or six spaces?  Is it just because21

you say that they fit?  I mean, we aren't --22
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again, we don't have proof in a certificate of1

occupancy.  We don't -- I think there's a2

disagreement as to how many spaces --3

CHAIRPERSON GRIFFIS:  The physical4

layout doesn't support this design that's5

being purported to count the parking.  And6

there's a fence in back.  You can't park these7

two.  I think your question is excellent.8

VICE CHAIRPERSON MILLER:  Okay.9

CHAIRPERSON GRIFFIS:  How are you10

establishing -- it's the same question we've11

asked now several times, but how are you12

establishing what is the existing parking13

which can't be reduced?  Because you're14

talking a lot about use, which I think we15

fully understand and support.  If something is16

being used, we need to obviously not remove it17

from more -- from conformity or move it even18

further away from conformity.19

But, so I can follow you until I20

look at your diagram when you start saying,21

well, seven parking spaces should be provided,22
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because they are maximizing the parking in the1

rear; look at their use.  2

Well, if we look at their use,3

then we need to look at how it's used.  And4

then, we go to we can only count those that5

are conforming to the regulations.  Well,6

you've taken down their fence and even7

purported to remove the entire back enclosure8

to flip the parking to make it -- to maximize9

it even more.10

I understand that, but there's a11

disconnect between, then, how do you establish12

what the existing parking is?  And I think13

that's your question.14

MR. CREWS:  Yes.  Well, again, I15

was trying to conjecture a way of fitting in16

spaces using all of the current.  My17

understanding from the way the club worked was18

that they stack parked, and so they used the19

gate and then just parked one behind another.20

And when they all got ready to leave, they all21

got in their cars and backed out and left.22
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And so I'm trying again to figure1

out based on that space being used for2

parking, how many spaces could be legally3

created there?  It would necessitate changing4

the fence.5

CHAIRPERSON GRIFFIS:  Okay.  Good.6

But this diagram that you showed us does7

necessitate changing the fence.8

MR. CREWS:  Yes.9

CHAIRPERSON GRIFFIS:  Okay.  Last10

question to follow up on Ms. Miller's11

question.  Where -- all right.  What else?12

MR. CREWS:  Well, I just want to13

summarize, then.  The validity of the Zoning14

Commission action is not before the Board15

today.  Section 401.1 when read in the context16

of Section 101.1 and previous BZA rulings17

provides protection when no other protection18

is available for these smaller lots.  19

But here the lot is conforming for20

single-family row dwellings, for flats, and21

for apartments.  And so that protection of22
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401.1 is not needed, and the applicant should1

be held to the new text amendment, because of2

the impacts of schools as determined by the3

Zoning Commission.4

And, again, on the parking, that5

not 2100.5, but 2100.10, should apply to6

maintain the existing five to six potential7

parking spaces, and that the appeal should be8

denied.9

Thank you.10

CHAIRPERSON GRIFFIS:  Excellent.11

Thank you very much.12

Questions?13

COMMISSIONER MITTEN:  I had14

another question for Mr. Crews, on your15

interpretation of 401.1 and 401.2 as the --16

except when no other -- you know, the sort of17

relief of last resort.  Is there anything else18

that you referred to to -- in making your19

interpretation of those sections?  I mean, did20

you go back into prior iterations of the21

ordinance to see how it was worded?  And did22
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it evolve in a certain way?  Or are you just1

really just reading the zoning ordinance2

itself and taking it as a whole?3

MR. CREWS:  Well, I'm taking it as4

a whole.  I really, quite frankly, didn't have5

time to do that type of exhaustive research on6

this or any particular case I guess that I7

review.  But I think that it -- it was greatly8

influenced by, in looking at this and making9

sure that -- that it would not apply because10

of the intent of the Zoning Commission in11

adopting the emergency text amendment, that it12

-- you know, that was -- there was a need to13

include charter schools as public schools, and14

the Zoning Commission I think in its wisdom15

realized that schools in neighborhoods create16

impacts and require various lot dimensions and17

widths.  18

And in looking at this, in looking19

at 401.1, that -- and previous BZA cases where20

it is is -- talks about the protection of last21

resort, that this particular parcel is usable22
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for the uses I mentioned, and that it was --1

it was important to apply the emergency text2

amendment to this particular proposed new use.3

COMMISSIONER MITTEN:  Thank you.4

VICE CHAIRPERSON MILLER:  Mr.5

Crews, in your interpretation of 401.1, are6

you reading an additional exception into7

401.1, other than the beginning phrase that8

says "except as provided in Chapters 209

through 25 of this title"?10

MR. CREWS:  I don't believe so.11

VICE CHAIRPERSON MILLER:  Well,12

are you accepting the provision related to13

public schools from the application of 401.1?14

MR. CREWS:  I think for this --15

for the particular use, yes, that because this16

was a public school and because the Zoning17

Commission had adopted the emergency text18

amendment that the intent of the Zoning19

Commission was to require public schools to be20

located on lots of minimum size, and that it21

was then incumbent upon me to carry out their22



365

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

intent as the Zoning Administrator.1

VICE CHAIRPERSON MILLER:  Yes, I2

understand what you're saying in general.  I3

was just posing the question as one for, you4

know, statutory construction.  It sounded like5

you were reading in -- it sounds like still6

you're reading in another exception there.7

And also, looking at the Zoning8

Commission order, they added a new section in9

401.  They added like 401.8, but they didn't10

modify 401.1.  And I'm just wondering, when we11

looked at 401.1 in conjunction with 401.3 and12

previous cases, we applied the same reasoning13

regardless of what the numbers were, whatever14

the minimum lot area -- "numbers" meaning what15

was attributed for minimum lot area or minimum16

width.17

MR. CREWS:  I'm not quite sure I'm18

following you, but --19

VICE CHAIRPERSON MILLER:  Again,20

I'm looking at this order, really, for the21

first time.  But it looks like they added a22
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different category and different measurements1

into 401.3, but it doesn't look like they2

changed the relationship between 401.1 and3

401.3.4

MR. CREWS:  All right.  Well, I'm5

not sure if that was an oversight on their6

part or not.  7

CHAIRPERSON GRIFFIS:  Any other8

questions from the Board?  Clarifications?9

(No response.)10

Is there anything else in the11

presentation?  Two things.  Are you12

anticipating a written submission on this13

case?14

MR. CREWS:  We'd be glad to do15

that if the Board would request it and provide16

time.17

CHAIRPERSON GRIFFIS:  Okay.  We'll18

see how that goes.  I don't see that we need19

it right away, at this point.20

Very well.  You said no less than21

three times a statement that I don't fully22
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understand.  Perhaps you can help me address1

your concern that the validity of the zoning2

regs is not before the Board today.3

MR. CREWS:  Well, the appellant,4

in their pre-statement documents or pre-5

hearing documents, tended to raise that6

question of whether or not there was an7

emergency, whether or not it was adopted --8

CHAIRPERSON GRIFFIS:  I see.9

MR. CREWS:  -- correctly, and I10

don't believe that this is the appropriate11

body for that, that that would be something12

they would have to take up with the Circuit13

Court of Appeals.14

CHAIRPERSON GRIFFIS:  Okay.  I15

absolutely would agree with that.  There it16

is.  What else?  Anything else?17

(No response.)18

Very well.  Let's move ahead.19

Cross?20

MR. GANNON:  Just a few questions.21

I just want to be clear about22
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exactly how many spaces, Mr. Crews, you think1

that we needed.  You've backed away, and I2

just want to confirm, from the six spaces in3

the diagram by saying that the space on the4

upper right couldn't fit there in light of the5

stairwell.  Is that true?6

MR. CREWS:  That's what I'm7

afraid, that unless we flip them -- and that's8

why I apologize on the lack of drawing skills,9

I guess.10

MR. GANNON:  The satellite photos,11

I guess.  They missed this fire escape.12

MR. CREWS:  Right.  And the13

question of whether or not if you flipped it14

if they would fit -- this was only -- my15

diagram only used 72 feet.16

MR. GANNON:  Right.17

MR. CREWS:  And whether or not if18

you flipped it that there would be room by the19

air conditioning compressors on the south side20

of the building, and whether the stairwell21

would work in here.  And I guess I'm willing22
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to, you know, give up that sixth space.1

MR. GANNON:  But not the two that2

are behind the fence.3

MR. CREWS:  No.  I think that the4

-- you know, that that could be -- that5

particular space can be -- could be6

articulated and used either with retractable7

gates or --8

MR. GANNON:  But, historically,9

there has never been a legal space configured10

there that way.11

MR. CREWS:  Yes.  I mean, my12

understanding is that they probably never13

really had the legal configuration, but just14

parked in there in a stacked method.15

MR. GANNON:  So it's assuming that16

there are five spaces, there are the three17

that you have in as angle parking, and then18

the two that are buried behind the gate19

currently, the fence currently.  Assuming that20

there are five available spaces there, does21

that -- that means that they were out of22
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conformity with your calculation of seven as1

being required for all other uses?2

MR. CREWS:  Right, yes.  But,3

again, that would go back to the -- well, yes,4

it would be out of conformity with -- for the5

seven.  They could be grandfathered in, and6

they would get a credit for the two that7

aren't there.8

MR. GANNON:  And then, so your9

denial letter says that we needed 10 spaces.10

Why is that?11

MR. CREWS:  Well, that would be12

what the requirement would have been for the13

school, the total use, and without subtracting14

the spaces that would have been grandfathered15

in.16

MR. GANNON:  So the denial letter17

means that you did not do the 2100.518

calculations before April 28th?19

MR. CREWS:  It probably is a20

mistake to say 10 spaces, when five should21

have been --22
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MR. GANNON:  So for the Board's1

information, the denial letter is Exhibit 132

in the file, and Exhibit 15, again, I think.3

So it was a mistake because we4

actually needed five?5

MR. CREWS:  Right.6

MR. GANNON:  Assuming we would7

have removed the gate to determine what spaces8

could sort of be legally shoehorned in there9

now.10

MR. CREWS:  Yes.11

MR. GANNON:  And that's the12

typical analysis that you engage in in order13

to apply 2100.5?14

MR. CREWS:  Well, not 2100.5, but15

Chapter 2100 in its entirety.16

MR. GANNON:  Because -- are there17

other provisions in 2100 that you're dealing18

-- in Chapter 21 that you're dealing with that19

deal with grandfathering?  Why else would you20

need to be comparing previous parking?21

MR. CREWS:  I'm not quite sure I22



372

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

understand your question.1

MR. GANNON:  You said generally2

that this is the type of analysis you do to3

determine how many spots are potentially4

legally available in a lot that isn't5

currently striped as having legal parking6

spots.  And you say that this is not7

necessarily the analysis that you generally do8

for 2100.5, for applying 2100.5, but for9

generally applying Chapter 21.  And so I was10

wondering, you're talking about other11

instances of grandfathering or --12

MR. CREWS:  Oh, no, let me back13

up.  Let me back up.  I'm sorry.  This was,14

again, before -- this was when -- before the15

Board made its determination in --16

MR. GANNON:  In July?17

MR. CREWS:  -- in July, excuse me,18

yes.19

MR. GANNON:  That it reaffirmed20

its previous interpretation.21

MR. CREWS:  Right.  Right.  So22
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that at that point I was feeling that 2100.61

applied rather than 2100.5.2

MR. GANNON:  So does that mean3

that you have an opinion about Chairperson4

Mitten's questions about how to calculate5

increased intensity of use when you move from6

a metric like square footage that would be7

relevant to office space or all other8

structures to a metric like number of staff9

members or teachers in a public school?10

MR. CREWS:  Well, I have a way of11

considering moving from one use and the12

required parking and what's available for that13

to a different use using a different metric,14

but then taking the existing -- and, again,15

under this -- in April where I was focusing on16

2100.6 rather than 2100.5, to go to the fact17

that because it was an addition and a new use18

that the additional spaces would be required.19

MR. GANNON:  But they were -- if20

2100.6 applied, they would only be required if21

the increased intensity was more than 2522
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percent, correct?1

MR. CREWS:  But you are nearly2

doubling the size of the building, I think.3

MR. GANNON:  But I thought you4

told us that there is a way to change metrics.5

So we're going from a required space -- a6

requirement of seven spaces to a requirement7

of 10 spaces.  Or, I mean, how -- what are the8

numbers you're using in order to calculate the9

25 percent increase in intensity of use?  10

And especially which parts are11

attributable?  This was Chairperson Mitten's12

question -- which parts are actually13

attributable to the addition?  Because that's14

the only thing that 2100.6 would require us to15

provide parking for, is my understanding.16

MR. CREWS:  I'm not sure I have an17

accurate response right now, but I'd be glad18

to supplement the record.19

MR. GANNON:  Okay.  Then, moving20

on from parking, and just very briefly on the21

401.1 questions, so it sounds like, under what22
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Chairperson Mitten referred to as the theory1

of 401.1 being the exception of last resort,2

that your theory would be that 401.1 would3

only apply if the lot were too small for any4

potential use in an R-4 district?  5

So this building that has never6

been a residence must, under the chart in7

401.3, be one of the two things that are less8

than 36 feet wide, a row dwelling and flat or9

a one-family semi-detached dwelling, or a10

conversion to an apartment house I guess?11

Three different things.12

MR. CREWS:  Again, reading the13

ordinance in its entirety, and -- with the14

immediacy of the Commission's action, it15

appeared to me that 401.1 was not applicable16

in the use -- in the change of use to a public17

school.18

MR. GANNON:  But only because it's19

to a public school?  Because of the emergency20

text amendment?  Of if it had been a change in21

use to anything except for a row dwelling and22
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flat or a one-family semi-detached, which1

would be inapplicable because the lot is wide2

enough that it doesn't -- that it meets those3

requirements?4

MR. CREWS:  State that again.  I'm5

sorry.6

MR. GANNON:  I guess I'm just --7

it's a question that Ms. Miller already asked8

you, I guess.9

CHAIRPERSON GRIFFIS:  No, I'd like10

to hear it.  It's a good question.11

VICE CHAIRPERSON MILLER:  It's a12

key question.  I think you should ask it13

again.14

MR. GANNON:  So the question is15

that you think that it was an exception only16

for a change to use as a public school, in17

light of the emergency text amendment, because18

there are still some uses, even though they19

are uses for which the building has never been20

used, that the lot could be conforming for. 21

So 401.1 included, by virtue of22
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the emergency text amendment, a prohibition on1

changing to the use of public school that was2

different from changing to any other use?3

MR. CREWS:  That's factored into4

my consideration exactly, that the pendency of5

the change in use and the emergency text6

amendment, that it appeared to me to be that7

the intent of the Zoning Commission was to8

require a new use as a public school to comply9

with the new lot requirements.10

MR. GANNON:  So if they were to11

amend our -- the chart in 401.3 to increase12

the minimum lot width or minimum lot area for13

any other use that currently is covered by all14

other structures, that, too, would be a sort15

of phantom exception to the grandfather clause16

in 401.1?17

MR. CREWS:  I don't believe it --18

I wouldn't care to answer that hypothetical.19

MR. GANNON:  Okay.20

COMMISSIONER MITTEN:  Can I ask a21

followup question on this general topic?22
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Because it came up recently in a case before1

the Commission where an opponent to a case was2

suggesting that the sort of legislative3

history of a particular provision in the4

ordinance was relevant to the interpretation5

of the ordinance when there wasn't any6

ambiguity in it, in the ordinance itself,7

because it was pretty -- it was  a very8

explicit section.9

And I'm wondering -- and I don't10

necessarily expect a response right now, but,11

you know, from all sides, about sort of where12

-- and I very much appreciate the fact that13

you care about the intent of what the Zoning14

Commission is trying to accomplish, because to15

the extent that there is gray area we would16

want those interpretations made in line with17

our intent. 18

But I'm just wondering to the19

extent that we do draft the ordinance20

imperfectly from time to time, notwithstanding21

OMB's help, that where do you -- where does22



379

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

the line -- where is the line drawn where you1

can go back and go outside the ordinance if2

there -- you know, how much ambiguity has to3

exist, or how many pieces of, you know -- of4

the -- this is kind of like interpreting the5

comprehensive plan.6

You can always find a section that7

you can hang your hat on, but there may not --8

there may be a section in the -- you know, in9

the comprehensive plan that's explicit, but we10

don't have to conform with every piece.  But11

in the zoning ordinance, we do if it's12

explicit.  13

So I just was hoping that maybe in14

an additional submission you could opine about15

when it's appropriate for you to go back and16

look at our intent versus the -- what appears17

to be a fairly explicit direction from -- you18

know, in 401.1 and 401.2.  Just, you know, how19

do you see yourself being able to reach20

outside the document?21

And I know from time to time you22



380

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

clearly would, because there is a clear1

ambiguity sometimes.  And it seems here that2

there is much less ambiguity, and so I -- I3

just wonder about that.  So if you could4

address that in an additional submission, I'd5

appreciate it.6

MR. GANNON:  I guess I just had7

one last question, Mr. Chairman, for Mr.8

Crews, which is whether you are submitting the9

1969 C of O.10

CHAIRPERSON GRIFFIS:  Yes.11

MR. CREWS:  Well, I think --12

CHAIRPERSON GRIFFIS:  We've13

already talked about it.  It has to come into14

the record.15

MR. CREWS:  Yes.  And then, yes.16

So I'll submit it, and then we'll verify17

whether it's the latest or --18

CHAIRPERSON GRIFFIS:  That's fine.19

We can deal with it in any way we want.  We'll20

make copies.  Make sure you leave with it21

today.22
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MR. CREWS:  Okay.1

MR. GANNON:  Thank you.2

CHAIRPERSON GRIFFIS:  Is that it?3

(No response.)4

Okay.  Does the ANC have any cross5

of Mr. Crews, of the Zoning Administrator?6

Any cross questions?  Mr. Keys?7

(No response.)8

Very well.  Thank you very much.9

Let's move ahead, then.  Let's10

move to the ANC's presentation, if they would11

like.12

MR. ALBERTI:  Good afternoon.13

CHAIRPERSON GRIFFIS:  Good14

afternoon.15

MR. ALBERTI:  It's a pleasure to16

be back.  I'll try not to make a habit of17

this.18

My name is Nick Alberti.  I am19

representing ANC-6A.20

You know, my presentation now has21

changed, because a lot of the points I was22
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going to cover have been covered, so I'll try1

to keep this short.2

CHAIRPERSON GRIFFIS:  Okay.3

MR. ALBERTI:  But I would like to4

address some of the things that have been said5

here.  6

And, you know, the parking issue7

is -- I mean, the one question that hasn't8

been addressed to me is:  had enforcement been9

done, or been carried out on this property,10

how many spaces would have been required?  And11

I think that that is sort of the metric that12

you have to look at when you consider what --13

the historic parking that existed there.14

And I think that, you know, even15

-- it was pretty clear to me from all that has16

been said that that's going to be somewhere17

between, at minimum, four spaces, because, as18

Mr. Griffis said, he can -- he can spot four19

spaces there just from the diagrams that he20

has seen.21

But I think that that needs to be22
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considered.  Maybe in their follow up the1

Zoning Administrator could address that.2

And I will tell you that, just for3

the record, that parking has -- that that lot4

has been used for parking, and has been used5

for the 20 years that I have been familiar6

with it.  And, typically, it was stacked7

parking if there was a lot of people parking8

there.9

Okay.  One of the things I want to10

address is this issue of whether the proposed11

use is a conforming use or not, and whether12

the existing use is a conforming use.  The13

representative for the appellant claimed that14

the historic use is non-conforming due to lot15

dimensions, but then, in another statement has16

stated that the proposed use is conforming.17

Well, either they're both18

conforming or they're not conforming, because19

the issue of conformity deals with lot20

dimensions in both cases.21

CHAIRPERSON GRIFFIS:  Area22



384

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

conformity.1

MR. ALBERTI:  Pardon?2

CHAIRPERSON GRIFFIS:  The3

structure conformity, the area conformity.4

MR. ALBERTI:  Well, the statement5

was is that the historic use was non-6

conforming because the lot width was not7

appropriate.  And the chart -- the public8

school is non-conforming, because the lot9

width is not appropriate, as well as the other10

lot dimensions.11

CHAIRPERSON GRIFFIS:  Okay.12

MR. ALBERTI:  So I would say that13

the proposed use is a non-conforming use.14

As I read 401.1, it says that all15

other -- that all other provisions of the16

title need to be followed.  Well, you know,17

when I -- the one provision that only got18

talked about briefly was 22 -- 2002.5, and19

this is a provision that talks about the20

expansion of non-conforming uses, of21

properties that are non-conforming.22
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And so, again, I'm assuming I'm --1

I'm going on the premise that the proposed use2

is non-conforming.  And if you grant that this3

proposed use can go into the historic4

structure, then that's a non-conforming use,5

and what the applicant is asking is to expand6

a non-conforming use.  And 2200 -- 2002.5 says7

that you cannot expand a non-conforming use8

unless the expansion is devoted to a9

conforming use.10

And it was stated that that law is11

moot, because in all cases you could never --12

you could never expand the non-conforming use.13

But that's not true, because there are14

conforming uses that you could expand this15

building to.  You could build a residence on16

the back of that building.  You could expand17

this building to create a residence, and that18

would be a conforming use in this -- in this19

R-4 district.20

So I think that attention needs to21

be paid to 2002.5 in considering whether the22
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Zoning Administrator erred, and not, as we1

believe, correctly denied these permits.2

CHAIRPERSON GRIFFIS:  Can I ask3

you a question on this, a clarification of4

your point?  Section 2001 -- here's what I'm5

trying to understand, because there seems to6

be a melding in your assertion that use and7

structure conformity -- or in my mind, I8

always think about it use and area conformity9

are the same, or meld.  And the area10

requirements, then, allow for use or non-use,11

and, therefore, create a conforming or non-12

conforming use.13

Straightforwardly said, how is14

that you're making this point?  How do you15

reconcile Chapter 200, 201, where use is as a16

matter of right, that begin in R-1?  And then17

uses -- of course, it builds on.  This is18

cumulative, our zoning is cumulative.  Are19

those uses as a matter of right somehow area20

defined, or are they specific to the general21

district of which they're a matter of right?22
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Meaning as I look through the1

matter of right uses, am I going to find in R-2

1 one-family detached dwellings are allowed?3

Because that's a use, right?4

MR. ALBERTI:  Right.5

CHAIRPERSON GRIFFIS:  Is that use,6

then, not allowed based on some dimensional7

requirements?8

MR. ALBERTI:  Well, I think, as9

you said, I mean, use and dimensions are --10

kind of go together.  I mean --11

CHAIRPERSON GRIFFIS:  No, you said12

that.13

MR. ALBERTI:  Oh.14

(Laughter.)15

CHAIRPERSON GRIFFIS:  I was just16

restating your case.17

MR. ALBERTI:  I guess what I'm18

trying to understand here is -- and it hasn't19

been addressed -- is whether this use as a20

public school is a non-conforming use, or21

whether the structure is non-conforming.  I22
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mean, I think that's a key question here.1

And the structure is obviously2

non-conforming for this use.  You can't3

separate the two.4

CHAIRPERSON GRIFFIS:  Okay.5

MR. ALBERTI:  For this use, that6

structure --7

CHAIRPERSON GRIFFIS:  Okay.8

MR. ALBERTI:  -- is non-9

conforming.10

CHAIRPERSON GRIFFIS:  That's more11

clear than you said it before.  All right.12

Let's go ahead.13

MR. ALBERTI:  Okay.  I think those14

are really just -- I mean, like I said, I15

wanted to keep this brief.  And those are the16

only points I really wanted to make.  I think17

you've heard a lot of the facts here in this18

case, and I thank you for your time.19

CHAIRPERSON GRIFFIS:  Excellent.20

Thank you very much.21

Before you go far, Mr. Alberti,22
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we're just going to take questions.  Do you1

have cross?  Yes.  Any questions, further2

questions from the Board?  If not, yes, Mr. --3

MR. GANNON:  Just a couple of4

quick questions.  I was wondering, what's the5

number of members of the ANC that constitute6

a quorum?7

MR. ALBERTI:  At our ANC meetings?8

MR. GANNON:  Yes.9

MR. ALBERTI:  The number is --10

well, it's still five.11

MR. GANNON:  Okay.12

MR. ALBERTI:  It's five.13

MR. GANNON:  And at the14

September 14th meeting, that's when the report15

was adopted for this?16

MR. ALBERTI:  I would have to17

check.  I don't know.18

MR. GANNON:  Oh.  I think,19

actually, I mean -- I'm sorry.  I don't want20

to --21

MR. ALBERTI:  I have a letter22
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before the Board that says -- if that's what1

it says in the first line of the letter, then2

--3

MR. GANNON:  That's what it says4

in the first line of the letter.5

MR. ALBERTI:  That is --6

MR. GANNON:  How many members were7

present at that meeting?8

MR. ALBERTI:  I would have to go9

back and take a look at the minutes.  If the10

letter says a quorum was present --11

MR. GANNON:  The letter does --12

where does the letter say a quorum was13

present?  This is --14

MR. ALBERTI:  The letter is in the15

file at Exhibits 19 and 23.  I can show you my16

copy if you want a copy.17

MR. GANNON:  Sure.18

CHAIRPERSON GRIFFIS:  It doesn't19

appear.  We've looked at it, actually.20

There's a note Ms. Miller already made that21

there wasn't a quorum indicated in this22
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letter.1

MR. GANNON:  Okay.  That's all on2

that.  One separate --3

MR. ALBERTI:  Well, I believe that4

there was.  I'd have to check, verify it, but5

I do believe there was a quorum present.6

MR. GANNON:  Okay.7

CHAIRPERSON GRIFFIS:  Why don't we8

have that submitted into the record, just a9

quick note.  We'll put it in there, and we'll10

attach it to this letter.11

VICE CHAIRPERSON MILLER:  When you12

do that, you might as well say what the vote13

was, then.  I know you said it was unanimous,14

but we don't know how many people voted.  It15

would just be good to have if you're16

supplementing.17

MR. ALBERTI:  Sure.  Would it be18

just appropriate to send you a copy of the19

minutes?  Or an excerpt from the minutes, just20

to verify that?21

CHAIRPERSON GRIFFIS:  Whatever is22
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the clearest, cleanest, and simplistic.1

MR. ALBERTI:  Whatever.  All2

right.  Sure.3

MR. GANNON:  I have the draft4

minutes from the September 14th meeting that5

were voted on at the October 12th meeting on6

your website.  And it does say unanimous, just7

like the letter does.  But I'm wondering -- so8

when did the ANC vote on the written report9

that was submitted to the BZA?10

MR. ALBERTI:  When did -- I'm not11

sure.  On the written support -- okay.  When12

did we -- I don't have the -- I don't have --13

it would have been at the December meeting.14

MR. GANNON:  The September15

meeting, you mean?16

MR. ALBERTI:  Well, okay, let me17

look at the meeting.  At the September18

meeting.19

MR. GANNON:  Okay.20

MR. ALBERTI:  Yes. 21

MR. GANNON:  And is the written22
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report that you submitted on November 3rd1

substantively the same as what the ANC voted2

on on September 14th?3

MR. ALBERTI:  The written report4

that I submitted on when?5

MR. GANNON:  November 3rd, the one6

that the BZA has in its file.  It's7

substantively what the ANC voted on on8

September 14th?9

MR. ALBERTI:  Yes, it is.10

MR. GANNON:  The minutes for the11

September 14th meeting indicate that you moved12

to adopt the report of the Economic13

Development and Zoning Committee, and it was14

passed without objection.15

MR. ALBERTI:  That's correct.16

MR. GANNON:  Were any changes made17

to the committee report by the ANC when it18

adopted the committee's recommendation?19

MR. ALBERTI:  I would have to go20

back and look at the minutes.21

MR. GANNON:  The minutes don't say22
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anything about it.  It says that they -- it1

passed -- you moved to adopt the report, and2

it was passed without objection.3

MR. ALBERTI:  If the minutes do4

not reflect any changes to the committee's5

report, then there would not have been.6

MR. GANNON:  And then, I'm7

wondering if you can tell me why, then, the8

minutes say that Apple Tree -- this is a quote9

-- "Apple Tree is required to provide at least10

seven parking spaces," but the written report11

that you submitted says Apple Tree -- that 1012

spaces can be required.  13

I'm just wondering where the14

difference between seven and ten crept in15

between the committee report that didn't talk16

about 10 and the written report, and whether17

the ANC -- when did the ANC vote on the18

written report that reflected 10 spaces, is19

the question.  That's all.20

MR. ALBERTI:  Well, I can't -- I21

can't track the changes.  And the committee's22
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report is what it is.  I mean, those are the1

statements that were made, I have to assume,2

at the meeting.  This was the letter that was3

submitted as part of the agenda package.  Do4

you have the agenda package?5

MR. GANNON:  I don't know.  I have6

the minutes from the September 14th meeting.7

MR. ALBERTI:  But you don't have8

the agenda package?9

MR. GANNON:  I don't.10

MR. ALBERTI:  If you go back and11

-- our agenda packages are on the website, and12

I believe --13

MR. GANNON:  Do you mean the14

package from the committee on the September15

14th meeting?16

MR. ALBERTI:  No, the package of17

documents that the ANC has in front of them18

when they vote on items.19

MR. GANNON:  Okay.20

MR. ALBERTI:  So when they vote to21

approve this report, or this letter to the22
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BZA, they would have had a draft copy before1

them.2

MR. GANNON:  Okay.  You know, I3

don't want to take a lot of time on this.  The4

only question is, it seems that the only thing5

in the minutes reflects a talk about seven6

parking spaces, but the written report came in7

with 10 parking spaces.  And so I'm looking at8

the requirement --9

MR. ALBERTI:  Again, you're10

looking at two different minutes.  You're11

looking at minutes of the BZA Committee, and12

then you're looking at minutes of the ANC13

meeting.  And, again, at the ANC meeting, the14

Commissioners would have had before them a15

draft copy of this letter.16

And, you know, I would have to go17

back and review exactly the content of those18

to answer your questions completely, but I do19

believe that it was -- essentially, this20

letter that you have here today was the one21

that was before the Commissioners when they22
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voted to send this.1

MR. GANNON:  Okay.  Thanks very2

much.3

CHAIRPERSON GRIFFIS:  Anything4

else?  Mr. Keys, any cross?5

(No response.)6

Thank you very much, Mr. Alberti.7

MR. ALBERTI:  Thank you.8

CHAIRPERSON GRIFFIS:  Okay.  Let's9

move ahead.  Mr. Keys?10

COMMISSIONER MITTEN:  Mr.11

Chairman, I just want to say that I need to12

leave, but I will be looking forward to13

reading the rest of the record that you folks14

create here tonight, and any additional15

submissions.  So thank you.16

CHAIRPERSON GRIFFIS:  Perfect.17

Thank you very much.18

MR. KEYS:  Mr. Chairman, we'll be19

brief.  Mr. Faling, would you introduce20

yourself for the record?  State your name and21

your address.22
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MR. FALING:  My name is Herb1

Faling.  I live at 143 11th Street,2

essentially behind the property at 138 12th3

Street.4

MR. KEYS:  With reference to the5

exhibits that Mr. Crews put in the record, I6

would direct your attention to the --7

actually, I'm referring to the appellant's8

exhibits, the diagrams put in.  And I'm9

referring to the very last page, the last10

photograph.11

Is your house -- does that appear12

on that photograph?13

MR. FALING:  Yes.14

MR. KEYS:  Can you identify it for15

the Board, or if you can hold that up and16

point to where your house is located.17

MR. FALING:  It is the white18

house, which is at the top of the carriage19

house, just to the right of the carriage20

house.21

MR. KEYS:  Do you have a clear22
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view from the rear of your house to the1

parking lot of the subject property?2

MR. FALING:  When my garage door3

is open, yes, I do.4

MR. KEYS:  How long have you lived5

in that house?6

MR. FALING:  Nineteen years.7

MR. KEYS:  Have you ever observed8

that rear area of the subject property being9

used for parking?10

MR. FALING:  Yes.11

MR. KEYS:  Can you describe how it12

has been used for parking?13

MR. FALING:  Well, when it was14

used with the -- when it was used by the club,15

they would stack park, stack their parking in16

there.  On average, I would say that they17

would get between nine and ten cars in on the18

lot, and there was spillover parking.  There19

was parking in the alley.  They would use it20

periodically, sometimes twice a month,21

sometimes once a month.  It wasn't used on a22
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regular basis.1

MR. KEYS:  And how would they2

manage the utilization of the fences when they3

were parking cars back there?4

MR. FALING:  They would just slam5

the gates open and bring the cars in and just6

pull them forward alongside each other.7

MR. KEYS:  Thank you, Mr. Faling.8

I have no more questions for Mr.9

Faling.10

CHAIRPERSON GRIFFIS:  Anything11

else on that?12

MR. KEYS:  Yes.  I'd like to just13

briefly articulate our support for Mr. Crews'14

position on how you apply 401.1, and also how15

you interpret the parking regulations.  But16

there is an additional thought that I'd like17

to offer.18

I think that the applicant -- or19

the appellant may have said it best.  One of20

his earliest statements was that I'm asking21

the Board not to render 401.1 superfluous, and22
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I think that's the crux of his entire1

position.  2

But what that means is that he3

really wants you to look at it in isolation,4

without regard to the context of the remaining5

regulations and the regulatory scheme, and6

also without regard to the Zoning Commission's7

evident concern about the exact use that they8

propose.9

Ms. Mitten I think has raised a10

valid question, and that is, what are the11

regular -- what are the relevant standards of12

statutory construction that would be13

applicable in an administrative proceeding for14

determining the intent of a legislature or a15

legislative intent in a rulemaking exercise?16

I think it is relevant.17

I think that this Board is18

required to construe the regulations broadly,19

with an intent -- because they are regulations20

that are designed for the public welfare --21

that they have to be construed with that end22
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in mine.1

The Zoning Commission has made a2

finding with respect to its view of the public3

welfare in terms of size of lots that are4

appropriate for this particular use, and I5

think that ought to be respected by this Board6

as it looks at how to construe these7

regulations.8

There's one thing I wanted to9

point out that I thought was useful.  Whenever10

I see an interpretation of a regulation,11

particularly one in isolation, I like to12

envision or ask myself, what -- how can I13

extend this?  How would this apply generally?14

Get out of the particular situation, and let's15

take the principle that's being advanced and16

apply it generally.17

And if you look at this, the18

suggestion is 401.1 means that any substandard19

lot in the R-4 district can be used for a20

public school, as a matter of right.  That21

result I think is unnecessary.  But if you22
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take the appellant's view that 401.1 cannot be1

superfluous and must be respected, then that's2

the result you have.3

It also means that a lot that4

conforms to the 1958 standards of 40 feet by5

4,000 feet only can be used for a public6

school, if it had a special exception.  It7

also means, under the current regulations, the8

current regulations meaning the emergency9

regulations which we assume will be final10

shortly, and I'm imagining this -- let's11

imagine a lot that is 9,000 square feet but12

only 115 feet wide.13

That lot, under the regulations,14

would require a special exception in order to15

be utilized for a public school.  But yet16

appellant argues these regulations -- 401.1 --17

compels this Board to nonetheless permit a18

matter of right use on a substandard lot.  I19

think that result is absurd, and I think it's20

unnecessary.21

With respect to the parking, I22
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think that the information that Mr. Faling has1

provided with the analysis and the framework2

that Mr. Crews had provided suggests that one3

of the things that the appellant has done is4

simply avoid mention, and I think you can look5

at his brief and you can look at the6

appellant's prior submissions to Mr. Crews in7

vain for any reference to the rear area of8

that property being either asphalt covered or9

having any suggestion of parking.10

This is the first time -- today is11

the first time that the appellant has put12

forth any evidence that it wants to talk about13

the parking use of that rear area.  And I14

think it's very relevant.  The private club15

use is a seven-space requirement, and that16

requirement I think is relevant to the17

inquiry, because just as he wants to look at18

401.1 in isolation he also wants to look at19

2000 or 2100.5 in isolation.20

But the entire Chapter 21 is21

relevant, and 2100.10, which says essentially22
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that it can provide parking.  There are1

conditions and there are stipulations as to2

when you can remove and reduce that parking.3

And let's make it very clear:  it4

is the appellant's expansion of this property5

that is causing the reduction in the parking6

that is being provided by this property.  And7

that is over its last use.  I still think that8

use is a relevant use, and I'd be happy to9

submit something once Mr. Crews produces the10

certificate of occupancy that would elaborate11

on that.12

In conclusion, I'm going to urge13

that the Board accept Mr. Crews' explanations14

of his reasoning and his rationale, and find15

that the appellant is in error in challenging16

the Zoning Administrator and uphold the17

decision.18

CHAIRPERSON GRIFFIS:  Thank you.19

Cross of the witness?20

MR. GANNON:  Just one quick21

question.  Mr. Keys, you said that you think22
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today is the first time that Apple Tree has1

mentioned that there could be parking in the2

back of the lot?3

MR. KEYS:  I think he can save4

that for closing.  He doesn't need to cross5

examine me.6

CHAIRPERSON GRIFFIS:  Unless he7

adopts that his witness spoke to the other --8

Mr. Keys is the attorney representing.  But it9

is a statement.  You might address it in10

closing.11

Anything else?12

MR. GANNON:  We'll have closing13

today, even though we'll have written14

submissions later?15

CHAIRPERSON GRIFFIS:  Yes, you're16

about to in a few minutes.  Any other cross?17

(No response.)18

ANC?19

(No response.)20

All right.  Go.21

VICE CHAIRPERSON MILLER:  Mr.22
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Keys, I have a question for you.  I just want1

to make sure I understand your point, which I2

think is an interesting one.  And that is that3

401.1 would permit, under your theory, matter4

of right use of a substandard lot for any uses5

other than public schools, because --6

MR. KEYS:  No, it would permit a7

public school in any substandard lot in the R-8

4 district.9

VICE CHAIRPERSON MILLER:  No.10

Under your interpretation, though, you would11

accept public schools based on the Zoning12

Commission's text amendment, which fully paid13

attention to public schools.14

MR. KEYS:  Well, I would take Mr.15

Crews' rationale.  I think on the one hand you16

look at the last phrase in 401.1.  And to the17

extent that it talks about compliance with18

other sections of this title, and it19

specifically directs you to the parking20

sections, I think you find a problem with21

parking.22
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So I think in the first instance1

4101 doesn't apply for that reason.  And I2

think if it -- if you can't get there, if that3

doesn't do it for you, I think you need to4

look at, you know, the overall structure of5

the regulations and the purpose the Zoning6

Commission adopted it, because to do otherwise7

simply opens the door.8

VICE CHAIRPERSON MILLER:  Yes, I9

understand.  I just wanted to --10

MR. KEYS:  And, you know, the11

regulations -- the regulations, admittedly,12

aren't perfect.  These are a very complicated13

set of regulations that have evolved over 5014

years, and to the extent that we had to put --15

draw a line in the sand in 1958 and say uses16

prior to that are grandfathered, hopefully17

that will become less relevant as time moves18

on.  But we're still carrying these old19

properties forward with us, and these old20

circumstances.21

VICE CHAIRPERSON MILLER:  I just22
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want to make sure, though, for your reasoning1

with respect to treating public schools2

differently it's just public schools.  Is that3

correct?  Because it doesn't make sense in the4

realm of --5

MR. KEYS:  Well, we're treating6

public schools differently because the Zoning7

Commission called them out as being the basis8

for --9

VICE CHAIRPERSON MILLER:  Okay.10

MR. KEYS:  -- rulemaking.11

VICE CHAIRPERSON MILLER:  Okay.12

That's what I wanted to pin down.13

MR. KEYS:  But you would also14

apply -- the same reasoning would apply to any15

other -- any other use that you could imagine16

that somehow -- if someone amended 403 again17

in the future, changed a parameter, created a18

new use in 403, I think you'd have the same19

kind of question, whether you want to apply20

that to every substandard lot.21

401.1 looks to 403.1 for its22
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content.  And as 403.1 changes, you have to1

ask yourself, is that really what we want to2

do?  Do we want to make every substandard lot3

eligible for this new situation?4

VICE CHAIRPERSON MILLER:  One5

other question.  How is the expansion causing6

the reduction in parking?7

MR. KEYS:  It's simply -- well,8

first off, and very obviously, it's reducing9

the area available for parking.10

VICE CHAIRPERSON MILLER:  How11

much?12

MR. KEYS:  The expansion, as I13

understand it, is 30 feet deep by the full14

width of the lot.  So it's taking about 4015

percent -- between 40 and 50 percent of the16

available surface area of the lot away.  I17

don't know what rear structures or rear18

entrances they're going to have that are going19

to require a further setback, so the effective20

area of parking I think will have been reduced21

dramatically.22
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MR. FALING:  The expansion of the1

building is 30 feet.  Then, there was a green2

area, and I believe it was a 10-foot wide3

walkway to the alley, or it may have been4

five-foot wide walkway to the alley.  But the5

way they had it configured it reduced any6

potential parking to three spaces.  That was7

all that was left of the asphalt area.8

MR. KEYS:  May I ask if the actual9

plans are a record in this case, the actual10

plans submitted to the applicant?  I'd request11

--12

CHAIRPERSON GRIFFIS:  Which plans?13

The permit plans?14

MR. KEYS:  The permit plans.  I15

mean, do you have in the record a site plan16

showing what was proposed for the layout of17

the property that the Zoning Administrator18

evaluated?19

MR. GANNON:  Mr. Chairman?20

CHAIRPERSON GRIFFIS:  I don't know21

if these are the ZA --22
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MR. GANNON:  I suggest you look at1

Exhibits 4 and 5 in the file.  4 is a2

surveyor's plat that points out where the new3

building would be, and 5 is four or five4

different plans for the new proposed use.5

CHAIRPERSON GRIFFIS:  Is Exhibit 56

that which was submitted for the Zoning7

Administrator's review?8

MR. GANNON:  It's not everything,9

but it is excerpted from that, is my10

understanding.11

CHAIRPERSON GRIFFIS:  Okay.12

VICE CHAIRPERSON MILLER:  Is13

Exhibit 4, I guess, what the Zoning14

Administrator was making the calculations on?15

I mean, your estimate, your projections of how16

many spaces would fit?  No?  No, it was on --17

okay.18

CHAIRPERSON GRIFFIS:  Still, the19

question stands.  How are you calculating what20

is the number of which is reduced or not?  I21

mean, why is 21.10 relevant to this?  Have we22
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shown clearly that --1

MR. KEYS:  Well, right now, I2

mean, you're examining the existing use.  The3

existing use is the use verified by the last4

certificate of occupancy.5

CHAIRPERSON GRIFFIS:  Yes.6

MR. KEYS:  Private club, seven7

spaces. 8

CHAIRPERSON GRIFFIS:  Where are9

you getting the seven spaces?  Just based on10

the calculations --11

MR. KEYS:  Straight calculation12

based on the 2101.1 table of requirements13

under all other uses.  And if you'll look at14

the seller area --15

CHAIRPERSON GRIFFIS:  Our16

difficulty is that it's not shown that it17

actually was used that way for seven required18

-- regulation required parking.  And this CO19

doesn't state the number of parking spaces to20

be provided.21

MR. KEYS:  I don't think22
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certificates of occupancy ever state the1

number of parking spaces to be provided.2

CHAIRPERSON GRIFFIS:  I don't3

think I'd be that definitive, but --4

MR. KEYS:  I think it's a general5

case.  Usually, it's in the application.6

CHAIRPERSON GRIFFIS:  Right.  No,7

I don't disagree there.  Okay.8

VICE CHAIRPERSON MILLER:  Okay.9

One more question.  This may be obvious to10

other people, but it isn't to me.  So it says11

that we have the certificate of occupancy that12

was put in the record, which may or may not be13

the last certificate of occupancy received. 14

But anyway, that's the one we15

have, and it says that it was issued for the16

following purpose, and then it says Fraternal17

Order Knights of St. John and offices.  So my18

question is:  how do we know that this was for19

a club or an office or what?  Based on the20

certificate of occupancy.21

MR. KEYS:  I think if you look at22



415

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

the definition of "private club," and I assume1

that the --2

VICE CHAIRPERSON MILLER:  Excuse3

me.  Maybe we should have the Zoning4

Administrator answer this first, since he --5

he is the one --6

MR. KEYS:  I'm sorry.  You didn't7

address it to him.8

VICE CHAIRPERSON MILLER:  I know.9

I know.  Excuse me.  Okay.10

MR. CREWS:  So how do we know that11

it's a private club.  I think just from the12

assumption of the -- of a Fraternal Order13

Knights of St. John, in the -- for lack of a14

better terminology, just the common15

terminology -- use of the terms, it sounds --16

Fraternal Order means, you know, a group of17

people I would say.  Knights of St. John, it18

just seems to me that that's a private club.19

It's not something that's -- you know, it20

would be akin to the Knights of Columbus, the21

Elks or the Eagles, just, again, from common22
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awareness I guess more than anything.1

MR. KEYS:  Ms. Miller,if I could2

ask you, if you look at the attachment, the3

exhibit to the brief that was submitted today,4

you'll see a letter from appellant's5

architect, and we relied on that6

characterization.  They describe it as a7

private club.  I assume they have more8

information than we do, because they9

identified it first being property of the10

Archdiocese of Washington and it was11

transferred to the Knights in 1968.12

CHAIRPERSON GRIFFIS:  I don't13

think we need any more on it.14

VICE CHAIRPERSON MILLER:  We also15

have anecdotal testimony and --16

MR. KEYS:  I think the one -- the17

thing that may throw you is the fact it says18

"offices."19

CHAIRPERSON GRIFFIS:  And it20

shouldn't because the definition says club --21

MR. KEYS:  Private club.22
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CHAIRPERSON GRIFFIS:  -- private,1

a fraternal, social, or educational, and it2

goes on to say for the premises, only the3

members and their guests, and office space and4

activities shall be limited to the necessary5

and customary incidental to maintaining the6

membership.7

Okay.  What else?  Other8

questions?9

VICE CHAIRPERSON MILLER:  No.10

CHAIRPERSON GRIFFIS:  Very well.11

If there's nothing further, if you are ready,12

we'd have summation remarks.  And I would13

note, yes, our procedure is we will close the14

hearing, we'll close the public hearing.  We15

allow you this opportunity to make closing16

remarks and summations of what you presented17

today.18

Clearly, we've indicated there's a19

list of things we're going to have put into20

the record, and we'll run down all of those.21

However, this would be the end, as a -- yes,22



418

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

this would be the end of any public hearing on1

this.2

So with that, let's move ahead.3

MR. GANNON:  That's fine by us.  I4

just have a few points to make.  I mean, I5

think that a lot of our responses to the6

arguments that have been raised by Mr. Crews7

at the ANC and by Mr. Keys, I didn't see the8

reply brief he said he submitted today.  Is9

that something that has been submitted in the10

record?11

CHAIRPERSON GRIFFIS:  It is.  I12

assumed you had a copy.13

MR. GANNON:  I'll assume that I'll14

address this in particularity in any written15

submission rather than in my closing statement16

right now, since this is the first I've seen17

of it.  18

But assuming that the gist of19

his oral testimony was essentially to say20

things that were similar to what Mr. Crews has21

said, I'll respond to some of those things22
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right now.  One thing I was asking in that1

brief cross examination there, I just wanted2

to point out today is not the first time that3

Apple Tree has mentioned the lot on the back4

of the subject property.  5

If you'd turn to Tab B in our6

brief, it included that cover sheet for the7

building permit application, which8

specifically had the discussion of parking9

that I pointed to you before, that talked10

about existing parking, none indicated.  The11

lot width permits angle parking only, assume12

three spaces.  So I just wanted to straighten13

that out.14

Also, I think that what I said in15

the opening still holds true.  We believe that16

401.1 says nothing about particular uses.  It17

speaks specifically in terms of exception from18

lot width and lot area requirements, or both,19

as appropriate.  20

And it would be our position that21

when the Zoning Commission amends the zoning22
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regulations that it is the text of the1

regulations that is the law.  It's the only2

thing that is actually voted on by the3

Commission, and it's your duty as the BZA to4

be the authoritative interpreter of the5

regulations before they go to court, is that6

-- you're supposed to interpret the zoning7

regulations. 8

And so I think that when the9

regulations are not ambiguous, as Chairperson10

Mitten even indicated, that 401.1 is not in11

this instance, that we do think it would be12

inappropriate to look beyond the fact that13

this year the Zoning Commission, which was14

actually amending other parts of 401, adding15

other subsections at the end of 401, but did16

not amend this one, I think to say that they17

sub silencio added a new exemption to 401.118

saying that except for public schools, or19

except for anything else that we come to add,20

because the provision is not phrased in use-21

specific terms -- and this goes back to the22
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colloquy you and I had at the beginning, Mr.1

Chairman.  We think that it speaks directly to2

this particular situation.3

Chairperson Mitten, before she4

left,  asked about prior iterations of Section5

401.1, asked Mr. Crews if he was basing his6

construction of the provision on that.  I just7

wanted to point out that that 401.1 has8

effectively not changed since 1958.  If you go9

back and look at the 1958 zoning regulations,10

there are lots of words in italics, which the11

Zoning Commission doesn't do any more,12

throughout the provision.13

But, basically, the only14

substantive difference turns out to be a non-15

substantive one.  At the beginning,instead of16

saying except as provided in Chapters 2017

through 25, it says except as provided in18

Chapter 7.  And in the 1958 zoning19

regulations, Chapter 7, the various parts of20

it, essentially walked through what now lives21

in Chapters 20 through 25 of the zoning code,22
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non-conforming uses, all the way down through1

miscellaneous.2

And so, in that sense, you know,3

we think that the text is there.  We think4

that the best way to give meaning to it is our5

construction.  And in his remarks Mr. Keys6

pointed out that our reading means that a7

substandard lot can be used as a public -- by8

a public school as a matter of right.9

And that's true.  We also think10

that's true for residential uses, and every11

other matter of right use allowed in an R-1 or12

R-2 or whatever the particular district13

involved in, because 401.1 isn't specific to14

R-4.  15

But we do have to meet -- a public16

school or whatever else the use is has to meet17

every other provision that is relevant to the18

area and dimensional restrictions, the19

percentage of lot occupancy requirements, FAR,20

everything else.  And it does need to be a21

matter of right use appropriate to the22
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district.1

And so I think that it is true2

that this would allow public schools to be3

used on substandard lots.  But I think that is4

exactly the same way that it allows only5

substandard lots with regard to lot width or6

lot area, because the lot was improved in7

1958.  8

And the exact same thing is true9

with regard to residents.  I mean, Mr. Keys10

can come up here and say this means you can11

have on a substandard lot a residence, as a12

matter of right, in an R-4 or whatever.  And,13

yes, that's true, it's a matter of right use.14

It complies with every other provision in the15

zoning regulations.16

And in terms of the debate about17

whether it's a conforming use or non-18

conforming use, or conforming structure or19

non-conforming structure, I think that we20

agree with the view that the Chairman was21

advancing earlier in the proceeding that use22
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and structure aren't necessarily exactly the1

same thing.  2

And when I commented in my opening3

remarks about the ANC's report, I said that4

they said we admit that we have a non-5

conforming use.  And I -- when I responded to6

that I said, even in terms of the ANC's own7

analysis, the current use is non-conforming,8

or the previous use was non-conforming.  The9

private club use would be non-conforming,10

because it was on a lot that wasn't 40-feet11

wide.12

And so I think we were talking in13

different terms on each other's papers there.14

But I don't think it changes the underlying15

argument there.16

If we move on to parking, I think17

that the main thing that has been revealed18

today is that, I mean, I suspect that the19

Zoning Administrator did not go through the20

same analysis that he did today.  We have a21

denial letter that says we needed 10 spaces,22
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and he -- he has admitted that that was1

probably erroneous, because we probably needed2

five spaces or maybe six spaces, and I'm3

surprised.  4

This goes back to the exchanges I5

was having with Mr. Etherly at the beginning6

of the hearing.  I would be surprised if the7

Board were to construe 2100.5, which says no8

additional parking spaces shall be required,9

as meaning that we need to go to the extent of10

removing fences and creating -- doing all11

sorts of things to reconfigure that lot. 12

You know, one thing that wasn't on13

Mr. Crews' diagram was anything to take14

account of that provision that required the15

one-foot screen between contiguous residential16

uses.  I'm not sure whether he thinks that17

that's required under the provision that I18

cited in my opening remarks.19

But in this instance, you know, we20

believe that we made, at the time we bought21

the property, at the time that we filed for22
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the building permit application, which was1

before the emergency text amendments were2

adopted by the Zoning Commission, that a3

reasonable look at the property showed that4

there was space for three legal spaces, and5

that's the schematic that we submitted to you.6

And we believe that under the7

circumstances it would be extraordinary to8

have the Board construe the no additional9

spaces requirement to mean that we need to10

jump through extra hoops in order to create11

spaces that are only hypothetical, because we12

know we are not talking about the actual13

historic use.14

Nobody at the hearing is15

contending that we are accountable for stacked16

parking in that lot once or twice a month17

where there's somebody there to open up the18

gates and move everyone in and out.  And so19

because that's not the case, we're in this20

hypothetical world of trying to construct what21

is a reasonable amount of parking spaces to22
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preserve.  1

And we believe that we've given2

you a good faith effort in doing that, and,3

therefore, that we are not destroying existing4

parking spaces.5

And I think that those are our6

main points.  Everything else -- as you can7

see, I believe that the Board, in its8

questions today, has demonstrated that it9

understands our arguments well.  And we look10

forward to the list of things that we'll be11

submitting further arguments in writing on.12

Thank you very much.13

CHAIRPERSON GRIFFIS:  Excellent.14

Thank you very much.  Let's start there. 15

Ms. Bailey, if you wouldn't mind16

-- oh, do you have questions?  Yes, indeed.17

VICE CHAIRPERSON MILLER:  I just18

have a couple of clarifying questions.  One is19

I just want to understand the relationship20

between the enlargement or the proposed21

enlargement and the parking spaces.  I think22
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you said when you bought the property you saw1

that there was space for three spaces.  And2

then, I heard from the intervenor something3

about your enlargement would reduce the number4

of spaces that would be available.5

MR. GANNON:  Well, I mean, this is6

the debate we're having.  But we clearly7

reduced the area available behind the8

building.  I mean, that --9

VICE CHAIRPERSON MILLER:  You10

already did that.11

MR. GANNON:  Well, no, we haven't12

done that.  We're asking -- we're seeking a13

building permit that would allow us to bump14

out the back of the building --15

VICE CHAIRPERSON MILLER:  Okay.16

MR. GANNON:  -- you know, so that17

it would be as big as the two buildings are,18

the two residences on either side.  So we19

would build out as much of the lot as those20

two residences already do, and you can see21

this on Exhibit 4, which is that surveyor's22
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plat, which shows that the size of the1

addition is nearly -- it's nearly twice as big2

in -- it's about twice as big in square feet,3

because it's -- it actually includes a4

separate story.  5

So it's not on the map, it's not6

actually -- it doesn't come out in two7

dimensions as being twice as big, but it does8

move back, you know, quite a bit.  And so it9

-- it takes 30.2 feet, it moves the back wall10

of the building back by 30.2 feet.  But we11

believe that we configure the three spaces12

differently, and we still have three spaces.13

And so rather than having a 17-14

foot aisle along one side where you go in and15

have angle parking, we will remove the fence16

and come straight up the back and have three17

spots that are perpendicular to the alley.  18

And so we believe we're not19

destroying parking spaces, even though we are20

destroying space that has been currently used21

for parking in a sort of haphazard, non-22
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conforming way.1

CHAIRPERSON GRIFFIS:  Anything2

else?3

VICE CHAIRPERSON MILLER:  One4

other question.  To your knowledge, how common5

or uncommon are lots -- are substandard lots6

that have schools on them?7

MR. GANNON:  I think that this is8

-- I don't know of any public charter schools9

that would have so-called substandard lots.10

I mean, and, historically, because there was11

no size requirement, it hasn't been an issue.12

D.C. Public Schools operated schools on much13

larger lots historically than the kinds of14

schools that have been created over the last15

10 years or so have been.  16

And so I think that the Zoning17

Commission was cognizant of this when they18

adopted the rule earlier this year.  And so19

non-conforming under the new rules?  Probably20

still not many, but I don't know.21

VICE CHAIRPERSON MILLER:  So your22
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answer goes just to public schools -- public1

schools, charter schools.  It doesn't go to2

private schools or --3

MR. GANNON:  Well, private schools4

are all special exceptions.5

VICE CHAIRPERSON MILLER:  I know6

that, right.  7

MR. GANNON:  And so, you know, I8

actually -- I haven't done any type of9

analysis to discover how many special10

exceptions granted for private schools have11

included variances or other sort of leeway on12

lot size requirements.13

VICE CHAIRPERSON MILLER:  Okay.  I14

just thought I'd ask, since -- in case you15

had.  Thank you.16

CHAIRPERSON GRIFFIS:  Did you have17

a question, Mr. Mann?18

MR. GANNON:  Mr. Chairman, there19

is one other thing I didn't mention in my20

closing remarks, in my summation.  I just21

wanted to explain the series of questions that22
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I had for Mr. Alberti or from the ANC.  I just1

noted the thing that you had noticed -- you2

said was already noted on your copy of the3

ANC's written report, which was that it did4

not make -- it did not note the number of5

persons necessary for a quorum or explain how6

many were there as would be required by the7

provision in the regulations dealing with8

that, which is in 3115.1(d).9

And then, the other set of10

questions about this odd discrepancy between11

the minutes, which talked about seven spaces,12

and the final report that talked about 1013

spaces, was about the fact that in 3115.1(g)14

it -- the report has to indicate that the vote15

on the -- what the vote on the motion to adopt16

the report to the Board was.17

And it does indicate that it was18

unanimous, but that clearly assumes that there19

actually was a written report on which they20

were voting, and Mr. Alberti's answers seemed21

to indicate that there was a written report on22
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which they were voting.  But I was just trying1

to figure out what explained the discrepancy2

between the minutes, which did not3

substantively match what ultimately was4

submitted to the Board of Zoning Adjustment.5

CHAIRPERSON GRIFFIS:  Okay.  Do6

you want us to address that, or is it7

addressed?8

MR. GANNON:  Well, I think that,9

you know, I don't know how you deal with the10

technical deficiency about the fact that it11

didn't do one of the things that something12

that is entitled to great weight needs to do13

according to the zoning regulations, and --14

VICE CHAIRPERSON MILLER:  What we15

do is we might not grant the ANC great weight,16

and so I think that it's good that you brought17

that point out, and the ANC can cure that.  At18

this point, the record is still open.  By19

submitting another letter that has been20

ratified by the ANC asserting that there was21

a quorum and what you voted on and what the22
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vote was, and that it was duly noticed, all1

those things that are written in that2

provision.3

CHAIRPERSON GRIFFIS:  Anything4

else?5

(No response.)6

Good.  Let's turn to -- yes.  No?7

Okay.  Ms. Bailey, we're going to take care of8

this first.9

MS. BAILEY:  The appellant, Mr.10

Chairman, requested to respond to the brief11

that was filed by Mr. George Keys today.12

CHAIRPERSON GRIFFIS:  Right.13

Response.  Okay, good.14

MS. BAILEY:  Mr. Crews indicated15

that there might be -- Mr. Crews indicated16

that there might be additional Cs of O that17

exist for this property, and he -- if so,18

there was a request to have those put into the19

record.  20

ANC-6A is to file documentation to21

verify the ANC's vote on the appeal.  They may22
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also provide clarification of any1

discrepancies, as discussed here today.  2

Mr. Alberti, you indicated that3

you would provide that, sir.4

Mrs. Mitten indicated that when5

appropriate -- asked the question, when is it6

appropriate for the property owner or the7

Zoning Administrator to go back and take a8

look at the zoning regulations where there may9

be ambiguity that exists?  10

And I'm not sure, Mr. Chairman,11

whether the Board wants proposed findings of12

fact and conclusions of law.  13

CHAIRPERSON GRIFFIS:  Let's start14

with a couple of these.  The last piece, in15

terms of the request to indicate and submit16

when it's appropriate to go back into the17

legislative history of interpretation, I don't18

think we need something so general as that to19

be addressed in the record here, unless others20

feel differently.21

VICE CHAIRPERSON MILLER:  Perhaps22
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she just meant when they're making their legal1

arguments they can just address statutory2

construction with respect to making that3

assessment.  If we look at the legislation on4

its face, or when you can go --5

CHAIRPERSON GRIFFIS:  That's fine.6

That's not -- I don't see that as an7

individual submission, but rather it should be8

--9

VICE CHAIRPERSON MILLER:  No.10

CHAIRPERSON GRIFFIS:  --11

intertwined with the case presentation.12

VICE CHAIRPERSON MILLER:  Right.13

With the legal arguments, yes.14

CHAIRPERSON GRIFFIS:  Right.  We15

can find that at the end, the findings and16

conclusions, the draft orders.  But before we17

do that, we're going to have -- the primary --18

I think the primary step in terms of the19

record maintaining -- being maintained open is20

the response to Mr. Keys' submission.  And, of21

course, Mr. Gannon, the ANC, and Mr. Crews are22
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going to balance out -- respond to that.  That1

will come into the record.2

I will say that that response for3

-- so that we don't extend this a huge amount4

of time for filings.  Obviously, any of that5

information will be, then, put together in the6

findings and conclusions and the7

interpretations of that response.8

We also had -- yes, as indicated,9

we're going to have the ANC address the 3115,10

the C of Os if any others are found.  And we11

had one more provision in terms of the12

calculations in the parking, Mr. Crews, if the13

record were left open.  However, I will not be14

requiring that.  I think that goes beyond any15

of the germane arguments, of which we have16

before us today.17

It went to the provision of 2100.618

and how one would hypothetically calculate the19

intensity of use.  I think we've focused20

directly on 2100.5 and its jurisdiction to21

this or not.  Unless other members feel22
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differently on that, I think that just opens1

us up to a large opportunity for and need for2

responses and reresponses to address what3

would need to be addressed.  Yes.4

MR. GANNON:  Just very quickly,5

can we assume that the Board will decide this6

on the basis of the current version of 2100.5?7

If the Zoning Commission is hearing next8

Monday amendments -- they're having a public9

hearing on Monday on potential amendments to10

2100.5.11

CHAIRPERSON GRIFFIS:  Gosh, I hope12

they invite us.13

MR. GANNON:  I'm sure that you14

could submit comments for the public record.15

CHAIRPERSON GRIFFIS:  I just said16

that on the record.17

Yes, absolutely.  The hearing that18

happens on Monday would have no bearing for19

us.  This is --20

MR. GANNON:  If you move quickly21

enough, certainly not.  If they, you know,22
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decide to adopt emergency text amendments or1

something, that would change things.2

VICE CHAIRPERSON MILLER:  I don't3

know.  I really have to think about it.  I4

mean, on the one hand, Mr. Crews was dealing5

with, did he make an error based on the law6

that was in effect at the time?  And that7

wouldn't have been this one.8

CHAIRPERSON GRIFFIS:  And I don't9

think he ever swayed from that.  There's no10

way.  I mean, that's -- 11

VICE CHAIRPERSON MILLER:  Yes.12

CHAIRPERSON GRIFFIS:  I don't see13

how -- we could not legally go back in time to14

the point at which Mr. Crews was reviewing15

this.16

MR. GANNON:  We mentioned that in17

the last paragraph of our brief.  We think18

that that's a consistent reading of -- I think19

the provision is 3204, but the provision that20

says that we need to evaluate it on the basis21

of the law at the time the building permit was22
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issued.1

CHAIRPERSON GRIFFIS:  I think we2

have concurment from the members that are here3

present now, and I don't see why we would ever4

waiver from that.5

MR. GANNON:  Okay.  Thank you.6

CHAIRPERSON GRIFFIS:  Okay.  All7

right.  So that being said, how much time do8

we need to get that in?  How much time?  The9

responses -- is two weeks ample time to10

respond to the submission of Mr. Keys today?11

MR. GANNON:  One week would be12

fine with us.13

CHAIRPERSON GRIFFIS:  One week?14

Can the ANC respond, or want to respond, in a15

week?  Can you also get the -- okay.16

Come on up.  Make yourself17

comfortable.  The statement you said, as long18

as it doesn't require a vote from the ANC --19

and my understanding is from your ANC letters20

that you are the authorized representative of21

the ANC.22
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MR. ALBERTI:  Yes, that's correct,1

and that's what I was asking you to clarify.2

That there is no further authorization needed3

for submissions to this -- 4

VICE CHAIRPERSON MILLER:  Not if5

that's what they've authorized you to do.  But6

I don't know if --7

MR. ALBERTI:  Our meeting is on8

December -- I believe the letter validating9

what was done in September will be authorized10

--11

CHAIRPERSON GRIFFIS:  Okay.  But12

some clarification --13

VICE CHAIRPERSON MILLER:  Okay,14

good.15

CHAIRPERSON GRIFFIS:  -- in that16

opportunity -- window of opportunity, the17

clarification of the authority of you to18

continue to represent the ANC, because19

statutorily, if you read the regulations, you20

are supposed to have an ANC vote for21

everything that's presented to us.  So it's a22
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dry -- here's the resolution, we have voted,1

here is the vote.2

MR. ALBERTI:  Okay. 3

CHAIRPERSON GRIFFIS:  There is4

latitude, my understanding of the ANC's law,5

and also the regulations and our regulations,6

so just build that into the sentence.7

MR. ALBERTI:  Yes, okay.8

CHAIRPERSON GRIFFIS:  Or we can do9

that.  I think it will facilitate -- it also10

gets the communication of authorities going.11

Okay.  Mr. Crews, obviously, any12

time you find C of Os that's coming in --13

MR. CREWS:  Right.14

CHAIRPERSON GRIFFIS:  Go ahead.15

MR. CREWS:  Because of the16

holiday, so we would require at least a couple17

of weeks.18

CHAIRPERSON GRIFFIS:  Holidays?19

What holidays?20

(Laughter.)21

Two weeks, you said, or -- yes.22
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Yes, no, that makes total sense.  What date1

are we talking?  Ms. Bailey, for Tuesday here,2

if we did two Tuesdays from today at 3:00?3

MS. BAILEY:  December 5th.4

CHAIRPERSON GRIFFIS:  December5

5th?  The 5th?  That's the submissions we just6

talked about?  Okay.  The 5th, pencil that in.7

We're going to get all of this together.8

I think it makes sense to set this9

for our normally scheduled public meeting,10

which would be January 9th, which means if we11

had findings and conclusions seven days prior12

-- Ms. Bailey, that would be -- pardon me?13

Right, we need to deal with the holidays on14

that.  That's the 2nd, isn't it?15

MS. BAILEY:  Let's see.16

CHAIRPERSON GRIFFIS:  Monday is17

the 1st.  January 1st is Monday, 2nd is --18

MS. BAILEY:  Yes, Mr. Chairman.19

CHAIRPERSON GRIFFIS:  -- January20

2nd.21

MS. BAILEY:  Sure.22
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CHAIRPERSON GRIFFIS:  The 3rd is1

the national BZA holiday, and the 4th --2

(Laughter.)3

Well, what's the preference in4

terms of filing?  Prior to the 1st?  It would5

be that Friday at 3:00?  Mr. Gannon?  It's6

either going to be that, or it's going to be7

that Wednesday, the 3rd.8

MR. GANNON:  I think that I would9

prefer Wednesday, the 3rd.10

CHAIRPERSON GRIFFIS:  Okay.11

Wednesday, the 3rd, additional time.  Ms.12

Bailey, you don't see any difficulty with13

that, do you?14

MS. BAILEY:  No, sir.15

CHAIRPERSON GRIFFIS:  Excellent.16

So let's start that.  That will be the17

findings and conclusions on the 3rd of January18

at 3:00.  That gives ample time to get that19

out to the Board for the final meeting on the20

9th.  Problems?21

VICE CHAIRPERSON MILLER:  No.  I22
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just want to comment, though.  I think, you1

know, findings and conclusions, I think it's2

more conclusions I think when we're dealing3

with how to interpret whether an error was4

made, that most of the emphasis would be on5

legal argument as opposed to too many findings6

of fact.7

CHAIRPERSON GRIFFIS:  Absolutely.8

VICE CHAIRPERSON MILLER:  Okay.9

CHAIRPERSON GRIFFIS:  Absolutely.10

Believe me, I just used the nomenclature that11

we always close with -- this is obviously an12

appeal, and it's based much more on the legal13

issues, of which we've held to, I think, very14

well and successfully as opposed to maybe some15

other appeals, successfully pointed on the16

issues at hand.17

That being said, we've got much18

more time than just a week to get any other19

responses.  I think we can do an added week on20

the week of -- Ms. Bailey, the 12th at 3:0021

for those responses?  As that first submission22
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comes in on the 12th, that's all cobbled1

together, and then you do what you will with2

it as you put together your last draft orders.3

Yes.4

MR. CREWS:  And just to clarify,5

so for the 12th, all I'm on the hook for is6

the additional C of Os?7

CHAIRPERSON GRIFFIS:  And an8

opportunity to respond to Mr. Keys'9

submission.10

MR. CREWS:  Oh, and Mr. Keys.11

Okay.  Because I thought that was --12

CHAIRPERSON GRIFFIS:  Right.  On13

the 5th, right.  We're moving that to the14

12th.15

MS. BAILEY:  Mr. Chairman, is it16

okay if I just repeat everything?17

CHAIRPERSON GRIFFIS:  Yes,18

absolutely.19

MS. BAILEY:  Okay.  The20

submissions are due December 5, 2006.  The21

responses to those submissions are due22
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December 12, 2006.1

CHAIRPERSON GRIFFIS:  First2

submissions on the 12th.  I just changed it,3

gave more time, just because we're so far off.4

MS. BAILEY:  Okay.  The first5

submission, then, is due December 12, 2006.6

The findings of fact are due on January 3,7

2007.  And then, the Board has scheduled a8

decision for January 9, 2007.9

CHAIRPERSON GRIFFIS:  Exactly.10

Okay.  There it is.  Any questions?11

Procedurals?  Dates?  Are we all set?12

(No response.)13

Excellent.  Thank you all very14

much.  We do appreciate it.15

Ms. Bailey, is there any other16

business for the Board this afternoon?17

(No response.)18

If there's no other business,19

let's adjourn.20

(Whereupon, at 6:36 p.m., the21

proceedings were adjourned.)22


